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REPORT OF THE COMMLTTEE. ON JURIDICAL AND POLITICAL A?FAIRS
ON THE DRAFT CONVENTION DEFINING TORTURE AS AN

INTERNATIONAL CRIME

At its meeting of January 11 of this year, the Committee on Juridical
© and Political Affairs received from the Permanent Council a mandate to

the Draft Convention defining tortdre as an

international crime, in keeping with General Assembly resolution AG/RES.

To do this, the Committee appointed a Working Group composed of the
delegations of Argentina, Brazil, Costa Rica, the Dominican Republic, El

Peru, the United States and- Venezuela. The

‘Working Group elected Dr. Milagros B. de Calcafio, Alternate Representative
of Venezuela, as its Chairman. :

work, the Working Group advised the Committee

CP/CAJP-546/84 rev. 1, which 1is attached as an
along with a copy of the Draft Convention

defining torture as an international crime and & draft resolution on the

When the Committee analyzed the Group's report at its meeting of

endorse the recommendations contained therein.

In this connection, the Delegation of Colombia will present to the General

at it made in the Committee as regards the text

of Article 10 of the Draft Convention.

The Committee is presenting this report of the Permanent Council for

he following draft resolution:

at its eighth regular session, requested the

‘Inter—American Juridical Committee to prepare, 1in cooperation with the

on Human Rights, a draft convention defining
crime (AG/RES. 368 (VIII-0/78);

that mandate, the Inter-American Juridical

with the Inter—American Commission on Human
draft convention on the subject and forwarded

..
3

transmitted that draft to the General Assembly,

‘which, at 1its tenth regular session, adopted resolution AG/RES. 509

ph 2 of which provides as follows:




that it convene an Inter—American Specialized Conference to adopt -it. .

2., To forward that draft with its statement of reasons and
explanations of votes given by the members of the Committee to

' governments of the member states for their consideration, so £t
they may formulate their observations and comments and send them-
the Permanent Council before April 30, 1981, so that the Council
ihtrodﬁ¢e the appropriate amendments to the Draft Convention
submit it to the next regular session of the Genera1<Assemb1y,‘.:

Once the Observations and comments .of the governments .had '
received, the Permanent Council began, through its Commitfee on Jurid
and Political Affairs, the revision of the Draft Conyvention | ;p
the Inter-American Juridical Committee, and periodically informe

Gene;a1=Assemb1y on the prpgress of the work on this subject;

The Assembly successively extended the mandate fo the Perm:
Council on this subject, so that it could continue its study of the
Convention -[AG/RES. 547 (X1-0/81), AG/RES. 624 (X1I~0/82), and Al
(X111-0/83)1; and : -

The Committee on Juridical and Political Affairs has concluded
work and is submitting the report contained in document CP/doc.1524/84,
which the revised Draft Convention defining torture as -an interna
crime is appended, and it suggests that the Permanent Council recommend
the General Assembly that it convene an Inter-American Speci
Conference to adopt that Draft Cpqvéntiou; ’

THE PERMANENT COUNCIL OF THE ORGANIZATION OF AMERIGAN STATES, -

RESOLVES:

1. To take note of the fepprt.and’of the Draft Conventioﬁ def
/84), submitted by

torture as an internmational crime (CP/doc.
Committee on Juridical and Political Affairs.,

-t

2.. To present this document to the - General Assembiy
consideration at its fourteenth regular session, with the recommenda

-The Committee on Juridical and Political Affairs wishes to. -eX
its satisfaction for this report of the Working Group, and, in parti
to express its unanimous appreciation to the Chairman, Dr. Milagros B.
Calcafio, for her splendid work in the two sessions in which sne sery:
with such excellent results, in the post gntrusted to her by the Commi d

August 18, 1984



|
|
I
|
|
i
I

Roberto Leyton

Ambassador, Representatlve of Panama

Chairman of the Committee

Luis E. Guardia
Representative of Costa Rica

Cherrie J. Orr
Representatxve of Jamaica

George W. McKenzie
Representatlve of Trinidad and Tobago

Juan José Uranga
Representative of Argentina

Juan Carlos.Capufiady
Representatlve of Peru

Jos& Vallarta
Representative of Mexico

Ivette Goddard
Representative of Barbados

Nina Buzzini O'Neill
Representative of Uruguay

Eugenie Eersel
Representatlve of Suriname

Luis F. Roca Garcia
Representatlve of Bolivia

Juan Larrain
Representatlve of Chile

Mauricio GranillO‘Barrera
Representative of E1 Salvador

Mllagros B. de Calcafio
Representatlve of Venezuela

Homero Larrea
Representative of Ecuador

Paul O. Spencer
Representative of Antlgua and Barbuda




_4_
Lowell R. Fleischer
Representatxve of the United States

Francisco Villagrén Leén
Reprgsentative of Guatemala

Evans M. Frangois
Representatlve of Haiti

Mario Gonzdlez Vargas
Representative of Colombia

Luiz Augusto Saintfﬁrisson de Araujo Castro
Representative of Brazil

Roberto Turull-Dulluc
Representative of the Domlnlcan Republlc

Norbeérto Garrigé
Representatlve of Honduras

Samuel Orglas
Representatlve of Grenada



PERMANENT COUNCIL OF THE : OEA/Ser.G
F AMERICAN STATES _ CP/CAJP=546/84 Tev. 1
‘ : : 18 October 1984

ORGANIZATION O

CEE ON JURIDICAL AND POLITICAL AFFAIRS Original: Spanisn

COMMIT

REPORT OF THE WORKING GROUP TO STUDY THE DRAFT CONVENTION
RNAT IONAL CRIME '

DEFINING TORTURE AS AN INTE




v

b
I

A'- 6 _

. REPORT OF THE WORKING GROUP TO STUDY THE DRAFT CONVENTION
DbFINING TORTURE AS AN INTERNATIONAL CRIME

"I. BACKGROUND INFORMATION AND WORK OF THE GROUP

Under the provisions of Resolutlon AG/REb. 664 (XIII 0/83),
General Assembly extended its mandate to the Permanent Council to contir
studying and revising the Draft Convention Defining Torture as /ar
International Crime prepared by the Inter—American Juridical Committee.-

The Permanent Council has pursued this mandate through its Commit
on Juridical and Political Affairs. At its meeting on January 24, 198
the ‘Committee established the Worklng Group, which has been WOrklng:bA
this topic. The group, the Chalrman of which is Dr. Milagros B. d
Calcafio, the Alternate Representatlve of Venezuela to the 0rgan1zat1 I

was composed of the following delegatlons.

Argentina

Brazil

Costa Rica
Dominican-Republic
El Salvador

Haiti

Mexico

Peru .

United States
Venezuela

The Group was 1nsta11ed and began its work on January 16, 1984. 1n7
view of the nature.of the work, the Group decided at that time to divide
econd revision of the original draft in tne.
light of the observations and comments submitted by the Governments of the
Member States in response to the inquiries made to that effect on February:
19, and September 21, 1981, March 10, 1982 and February 15, 1983, the
results of which would be submltted to the governments once again for -~

consideration; and, second, after the comments of the
a final revision of the drdaft, on which a

s submitted to the Fourteenth Regular

it into two stages: first, a s

subsequent
governments were received,
decision would be taken before it wé
Session of: the General Assembly.z

1. Work of the CJI at its regular meeting in January 1980 (OEA/Ser.Q/ A

IV.21, CJI-42, pp+ 45 etc.)
2. See report of the Working Group (OEA/Ser.G/CP/CAJP-533/84), p. 3.



-

On completion of the first stage of its work, on April 27, 1984, the

Grodp submitted a report to the Committee on Juridical and Political
Affairs,~ togcether with a draft Resolution, which the Committee
. S !

approved at- 1its meeting on May 9, 1984, and submitted to the Permanent
Council for consideration.

At its meeting on May 16, 1984, the Council approved both the Report
and Resolution CP/RES. 403 (568/84), which provides that the Report of.the
Committee on Juridical and Political Affairs should be»forwarded to the

Covernments of the member states with the request that they make their
observations and ~comments on the (revised) Draft Convention Defining

Torture 4as an International Crime by June 30, 1984 at the latest. The

Council further decided to authorize the Committee to resume its work once
the deadline had been met so that it -could submit its conclusions

sufficiently in advance for submission to the Fourteenth Regular Session
" of the General Assembly.ﬁ

Pursuant to that resolution, the Working Group resumed its work on
August 23, 1984. The meeting held on that date, which was ghaired by Dr.
" Betancourt de Calcaflo, was attended by all the member delegations.

‘1t was decided at that meeting that, in that stage, the work would
focus on a third revision of the Draft Convention Defining Torture as an
international Crime based on the texts agreed upon in April 1984, appended
t5 the Group's report,= the observations submitted by the Governments
of Argentina, Brazil, Chile and Venezuela- and any others that might be
'4$ubmitted in the course of the deliberations. : '

1I. MEETINGS

7 During this third stage the group held meetings on August 23, 30 and
'31; September &4, 7, 17, 21, 26 and 28 and October - 1984. At those
Vmeétings, the Secretary General of the Organization of American States was
represented by Dr. Alvaro Gémez of the Secretariat for Legal Affairs, and
-Dr. Cristina Serna of the Inter—American Commission on Human Rights; Miss
Lia Onega of the Secretariat of the Permanent Council acted as Secretary.

e ————————————————

See report of the Working Group (OEA/Ser.G/CP/CAJP-533/84), p. 3.
See CP/doc.1451/84, rev. 1.

Doc. CP/CAJP-533/84, cit. .
. a) Argentina: QEA/Ser.G/CP/CAJP-538/84 add. 3 and CP/CAJP-464/82
- add. 13; b) Brazil: OEA/Ser.G/CP/CAJP—538/84; ¢) Chile: OEA/Ser.G/CP/
. CAJP-538/84, add. 2; d) Venezuela: OEA/Ser=G/CP/CAJP-538/84, add. 1.
. (APPENDIXES I, II, III, IV, and vy. »

v W




Group (CP/CAJP-518/83 and CP/CAJP-533/84) (APPENDIXES VIII and 1X).
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III. DOCUMENTS

For its deliberations, the Group used document CP/QAJP-533/84,
containing the revised Draft Convention, as well ‘as the observations .of
the Governments of. Argentina, Brazil, Cnile and Venezuela; the following.
work papers were also utilized: : T

a) Document submitted by the Delegation of Mexico (OEA/Ser.G/CP/
CAJP-542/84) (APPENDIX VI), which contains proposed amendments to articles
I, 2, 5, 7, 8 and 9 of the (revised) draft. L

b) Document OEA/Ser.G/CP/CAJP-542/84 add. 1 (APPENDIX VII), submitted
by the Delegation of Mexico, containing'proposed amendments to article 11,
alternative A of the (revised) draft and also to article 15, It also

proposes the deletion of article 19 and 21 of the draft. o

¢) An (unclassified) document submitted by the Delegation 6f';;ﬁev
United States proposing a new article 13. : L
d) As the work progressed, the Secretariat distributed the versigns
of the texts approved and those pending discussion to facilitate the study -
of the proposals at the meetings (decisioms up to. September 4, 7, 17 and ~

21, 1984).

- IV. DELIBERATIONS

The deliberations of the working group are summarized below; théy,
should be considered together with the preceding reports of the Working

Preamble .

With regard to the Preamble, the Group again considered the questions:’
raised during the second revision of the draft Convention and. mentioned in
the report of April 1984 (doc. CP/CAJP-533/84, p. 3), in particular,
whether paragraphs 3 and 4 weré. going to be presented in brackets, since
it had not been possible to reach agreement on them.

The consensus was in favor of the second revision, that is to say, to
keep the brackets in the texts of those paragraphs in view of their close
relationship with the substance of .Article 1. As for the remaining
paragraphs, the Group approved the existing texts with minor editorial -
changes. : :

1. Article 1 (Purpose of the Convention)

: The Delegation of Mexico submitted an alternative version of
Alternative A of this article in which the characterization of torture as
an  international crime appears (as an essential element) and tne




'characterization of torture as an'international crime,

"serious' between brackets as it appears in the text approv

g -

obligation of the states tO prevent, punish, and refrain trom practicing

it. In addition, reference is made tO its characterization in the
respective national 1egislations.l Several delegations that endorsed
the ptoposal of Mexico, maintained, nevertheless, that crimes are
committed by individual persons, and for this reason the obligation of
states to refrain from practicing torture was not included.

During the diécussion of this amendment, some of the delegations
for the record that they were not 1n agreement with
Alternative A of the Draft Convention, since what was important was to
stipulate that the States Parties undertook to prevent and punish torture,
in accordance with the Convention, without mention of the characterization
of torture as “an international crime." Other delegations insisted on the

by virtue of the
a2 AG/RES. 368 (VI11-0/78), and because the
meaning of tne expression would be clear in the context of the future
Convention, 1.8« that it constitutes a crime that 1s repulsive of the
conscience of all mnations, for which 1t establishes international
jurisdiction. The Group therefore kept Alternatives A and B of Article 1,

again stated

mandate contained in resolutio

 which reflect the two positions.

2. Article 2 (Definition of torture)
With regard to this provision, the group agreed to keep the term
ed 1in April

1984; some delegations wanted to delete it whereas others wanted to keep

- it.

With regard to paragraph 11, the decision was to merge paragraphs 2
ised draft into & single text and to eliminate "oss of
as an exception
it was

and b of the rev
personal freedom legally ordered as a preventive measure"
to the concept of torture, since in the opinion of tne Group,

included in the new wording adopted.

3. Article 3 (Active subjecté of the crime of torture)
_ With regard to this essential aspect of the Draft Convention, the
Group decided to keep Alternatives A and B, which reflected the views
already put forward 1in earlier deliberations, that is, whether tne active
subjects may only be public employees OT officials or persons who at the
,instigation of such employer of official, order, instigate torture, etc.
) (Alternative A, paragraphs 2 and R) or, whether, on the contrary, they may
be any person who orders, instigates,_induces or 1s an accomplice in such
acts (Alternative B). At the proposal of the Delegation of Argentina, the
'?roup decided to add the concept of complicity in both alternatives, wnich
has the advantage of completing both alternatives. - This applies
particularly to Alternative B which, thus worded, includes public

‘employees and officers who, being able to prevent LOTrture, fail to do sO-

7. See doc. Cp/CAJP-542/84, cit.

ROy
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-measures and punish acts of torture in their area of jurisdiction was'

- tribunal was clearly establisfied. The word "accusation" was added in the
~second paragraph, and with this, it was felt that the text was more-

- 10 -~

4. Article 4 (Obedience owed)

The text approved in the second revision was not amended: o

5. Article 5 (Exceptional circumstances)

Here, the Group decided to begin its draftlng by ellmlnatlng mention :

of the State, in addition to the prohibition of "admitting" the concept of :
"invoking" was added, and the state of emergency and internal confllct<
were also includéd in the circumstances enunciated.

6. Article 6 (Adoption of measures of domestic law)

Here, the obligatioﬁ of the States Parties to take preventive
maintained, but it was decided that the wordlng of paragraph 1 approved:
durlng the second revision would be changed to link it to article 1, ‘in’

view of the similarity of the contents of the two articles.

- 7. Article 7 (Complementary measures)

At the proposal of one of the delegat10“v, paragrapb 2 on fhe‘
dbllgatlon of the States Parties to take similar measures as regards the
training of police offlcers and other public .officials to avoid other
cruel, inhuman or degrading treatment or punishment was included.

8. Article 8 (Internal remedies)

No basic changes were introduced into the text approved during the
second revision, and the principle of the exhaustion of domestic remedies
prior to recourse to international jurisdiction or an international

technically precise.

9. Article 9 (Obligation to provide compensation)

The first paragraph of this Article is the same as in tne draft that
was approved during the second revision. The Group decided to add a
second paragraph,. in accordance witn the - proposal submitted by a
delegation, to the effect that it was necessary to safeguard the rlght to -
compensatlon, which already exists in the laws of some countries.

10. Article 10 (Value as evidence)

The wording of the text approved, which is similar to the text that
was approved during the second revision of the Draflt Convention, has been
improved. Its purpose is to establish that any statement obtained under

torture may not be admitted as evidence, with the exception of persons
accused of hav1ng committed the crime of torture as evidence that the

statement was obtained by that method.
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11. Article 11 (Obligation to extradite)

In this article, the essence of the context approved 'during the
second revision, of the obligation of the States Parties to extradite any
. person accused of committing the crime of torture, was maintained. The
 Group decided to maintain a single draft for that article and to eliminate
the alternatives that were included in the revised draft. With regard to
that matter, the Group agreed to refer to the right of asylum in a

separate provision (new article 15).

12. Article 12 (Jurisdiction and applicable rules)

This provision was introduced in the course of the second revision of
the draft and corresponds to provisions that exist in a number of
international instruments approved by the United Nations. A ‘similar
provision exists in article 5 of the Draft Convention on Torture approved
by -the United Nations . Commission on Human Rights.§ - Only . editorial

changes were made in the third revisiomn.

13. Article 13 (Extraditable Offense)

This Article is new, and the Group decided to incorporate it to
stipulate that the offense provided for in the Convention 1is extraditable,
"and will be included among the offenses that give rise to extradition in
411 extradition treaties concluded among the States Parties to this
“Convention.

, A similar provision appears in Article 38 07 the Draft Convention
"against Torture prepared at the United Nations.g- Also, similar texts
 have been included in the 1979 International Convention against Hostage
‘Taking (art. 10); in the Convention for the Suppression of Unlawful
Seizure of Aircraft (1970), in its article 8, and in the Convention for
the Suppression of Unlawful Acts against the Safety of Civil Aviation
. (1971), in its article 8.

Paragraph 4 of the new Article 13 is taken, in part, from the

Extradition (1981),;_/ and was included in response to the proposal made
" by one of the delegations.

14. Article 14 (Aut dedere, aut judicare)

o Minor editorial changes were introduced 1into this article, which
remained basically the same as article 13 approved during the second
revision, and the principle aut dedere, aut judicare was recognized.

8. See doc. E/CN.4/1983/L.2, cit. Appendix, page &4.
9. Idem, page 5.
10. Treaty Series, No. 60, page 5. General Secretariat of the OAS.

provisions of Article 4, paragraph 3 of the Inter—American Convention on.

P e e et
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15. Article 15 (Right of asylum)

In this second revision, the Group deemed it advisable to safeguard
specifically the right of asylum vis-a-vis the proposed convention on .

torture since that convention would in no way limit that right tnat is so -

dear to the Inter-American System. Also, the obligations tne States
already have in the area of extradition wetre left intact.

16. Article 16 (Relationship to other conventions) i

This article remained unchanged in the third revision, and the powers_f'

of the Inter-American Commission on Human Rights to protect tne rignts
provided for in the American Convention or "Pact of San José" were left
intact. ’ : :

17. Article 17 (Obligation to report)

Paragraph 1 of this article corresponds to the text of the draft
approved during the second revision (Article 15).

At the proposal of one of the delegatioms, it was deemed advisable to
4dd the seécond paragraph to establish the obligation of the Commissiop
gpecifically to report on the prevailing situation in the OAS Member
States as regards the observance of the right to personal safety. Thnis
paragraph is based on_the provisions of paragraph 2 of article 8 of the
‘original draft (CJI).-l However, the delegations weére unable to reach
gn agreement, and "the ‘proposed paragraph has therefore been left in
brackets. ' ’

18. Arts. 18, 19 and 20 (Signing, ratification and accéssion)

These artiéles, which correspond to the texts of articles 18 and 19
of the draft of the CJI, were not amended. '

19. Article 21 (Reservations)

With regard to this point, the Group considered the various views
expressed by the delegations during the second revision:

i. To follow the text of article 75 of the American Convention and
to establish a system of reservations accordirdg to the Vienna Convention
on the Law of Treaties (1969).

ii. To delete any provision on reservations and to leave this
matier to ihe applicable law of rthe States, or

L7 Sen aG dne  1227/80, po 4.

H
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iii. To establish 4 provision whereby each State Party may present
reservations as long as they are not general and not incompatible with the
object and purpose of the treaty. The group decided on a text for article
21 that was based on these . latter views, and 1is similar to other
provisions that exist in inter-American conventions.

20. Article 22 (Deﬁunciation,aﬂd,deposit)

. These articles remain as’apprbved du;ing the second revision of the
Praft Conventibnr o .

V. FINAL REMARKS

This report to the Committee on Juridical and Political Affairs marks

the completion of the Working Group's assignment to study and revise the
Draft Convention defining Torture as an International Crime prepared by
_the Inter—American Juridical Committee.lgj Appended to this report 1is
the text of the revised draft, so the Committee can submit 1t to tne
Permanent Council. Subsequently the Permanent Council will submit it tO
~ the General Assembly at its fourteenth regular session, in accordance with
. the ~“provisions . of resolution AG/RES. 368 (VIII-0/78), witn the

recommendation that an inter—-American specialized conference be called
‘next year to adopt the Convention. :

Accordingly, the‘Working Gfoup wishes to submit the draft resolution
" to .the Committee on Juridical and Political Affairs thaf is attached.




October 11,

1984

- ah -

Milagros B. de Calcafio
Representative of Venezuela
Chairman of the Working Group

Juan José Uranga
Representative of Argentlna

Juan Carlos Capufiay
Representative of Peru

José Luis Vallarta
Representative of Mexico

Josefina Vega Batlle
Representatlve of the Dominican Republic

Mauricio Granillo Barrera
Representative of El Salvador

Lowell R. Fleischer
Representative of the Unlted States

Evans M. F. Francois
Representative. of Haiti

Luls Augusto de Araujo Castro
Representative of” Brazll
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DRAFT RESOLUTION.

WHEREAS ¢

The General Assembly, at its eighth regular session, requested the
Inter—American' Juridical Committee to prepare, in coopération»'witn the
Inter-American Commission on Human Rights, a draft convention defining

torture as an international crime (AG/RES.368 (VI1I-0/78);

In compliance with that mandate, the Inter—American Juridical Commit—
tee, in cooperationrwith the Inter—American Commission on Human Rights, in
1980 prepared a draft convention on the subject and forwarded it to the
Permanent Councils

The Permanent Council transmitted that draft to the General Assembly,
which, at 1its tenth regular session, ~adopted resolution AG/RES. 509
(x-0/80), operative paragraph 2 of which provides as follows:

9. To forward that draft with its statement of reasons and Cnhe
explanations of votes given by the members of the Committee O
. the governments of the member states for their consideration, SO
that they may formulate their observations and comments and send
them to the Permanent Council before April 30, 1981, so that tne
Council may introduce the appropriate amendments to the draft
Convention and ‘submit it to the next regular session of the
General Assembly. :

Once the observations and comments of the governments nad been

‘received, the Permanent Council began, through 1ts Committee on Juridical

and Political Affairs, the revision of the draft Convention prepared DY

 the Inter-American Juridical Committee, and periodically informed the
~ General Assembly onm the progress of the work on this subject;

, The Assembly guccessively extended the mandate to tne Permanent
Council on this subject, so that it could continue its study of the draft
Convention [AG/RES. 547 (XI—O/Sl),.AG/RES._624 (X11-0/82), and AG/RES. 664
(X111-0/83)13 and

The Committee on Juridical and Political Affairs has concluded its
work and is submitting the report contained in document Ccp/doc. /84, to
which the revised draft_Convention defining torture as an international

" crime is appended, and it suggests that the Permanent Council recommend tO

the Ceneral Assembly that it convene an Inter—American Specialized Confer—
ence to adopt that draft Convention, -




._16'_

THE PERMANENT COUNCIL OF THE ORGANIZATION OF AMERICAN STATES

RESOLVES:

1. To take’ note of the report and of the draft Convention deflnlng

torture as an international crime (CP/doc. /84), submitted by the
; Committee on Juridical and Political Affairs.

2. To present t

his document to the General Assembl
tion at its fourte

y for con31dera-
§ o _enth regular session, with the recommendatlon that it
i convene for 1985 an Inter-Amerlcan Spec1allzed Conference to adopt it.
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DRAFT CONVENT1ON DEFINING
TORTUKE AS AN INTERNATIONAL CKIME

Presmble

The American States sigrnatory to the present Convention;

on Human Rights

AWARE of the provision of the American Convéntion
jnhuman, OT

that no one shall be subjected to torture OT to cruel,

degrading punishment of treatment}

REAFFIRMING that all acts of torture or any other cruel, inhuman, OT
"degrading trecatment or punishment constitute an offense against human
S'dignity and a denial of the principles set forth in the Charter of the

Organization of American States and in the Charter of the United Natjans,
and are violations of the fundamental human rights and frecdoms proclaimed
in the American Declaration of the Rights and Duties of Man and the
tiniversal Declaration of Human Rights; : '

[ROTING that, in order for the pertinent rules contained  in the
global and regional instruments to take effect, it 1is necessary to draft a

Convention that defines torture as an international crime;)

.
o ic one of the most serious
on, requiring that such a
nd

sy
T

- [RECOGNIZING that the practice of tortu
violations of the essential rights of every pers
practice be considered an ianternational crime;] a

REAFFIRMING their purpose of consolidating in this hemisphere the
conditions that make for recognition of and respect for the inherent
dignity of man, and enable him fully and completely to exercise his

“fundamental rights and freedoms,
. HAVE AGREED upon the following:
‘Article 1

~ ALTERNATIVE A

s an international crime, wherefore the States Parties -shall

Torture 1
the terms of this Convention.

prevent and punish it in accordance with
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AJ1FRNATIVE B

1 )

The States Parties shall prevent and punish’ torture in accordance
with the tcvms of this Con»entlon. -

C o Article 2

I, For .the purposes of this .Convention, torture: shall be uﬁdérstood
to be any act intentionally performed by which severe phys sical or ment31;
pain or suffering is inflicted on a person for purposes of criminal
investigation, as a means of intimidation, as perscnal punlshmpnt as a
preventive measure, as a penalty, or for any other purpose. Torture shall
also be understood to be the use of methods upom & person intended’ to'
obliterate the personality of the victim, or to diminish his ﬂhyclcal or
‘mental capacities, even .if they do ‘not cause physical paln or nental
'anguish. ' ’ ' : i

IT1. The concept of torture shall not include physical or mental paln
or suffering that is inherent in or solely the consequence of lawful

méasures, provided that they do not include. the perforwance of the acts or"
use of the methods referred to 1n this artlcle. '

Axtlcle 3

ALTERNATIVE A
The following persons shall be guilty of torture: v

a) A public servant or employee who, acting 1in that capacity,
orders, instigates, or 1induces the use of torture, or who.;
directly uses it or who, being able to prevent it, fails to do -
SO.

b) Any individual who, at the 1nst1gat10n of a public servant or
“employee as mentioned -in subparagraph (a) orders, instigates,.
1nduces, or is -an accompllce in the use of-torture, or who uses

it directly.

ALTERNATIVE B

A person who orders, instigates, or induces the use of .torture, or
who directly uses it, or "{s an accomplice to it, shall be ‘guilty of
ﬁo;turé. : ’

Articlé 4

The fact of having acted under orders of a Cuperlor shall not absolve
one of the correspondlng criminal llablllty.




7,_19_

Article 5

The evxistence of circumstances such as a state ol war, threat of war,
state of siege or of cmergency, domestic disturbance or. strife, suspcnsion
of constitutional guarantees, domestic political instability, or other
publnc emeygencies oOr disasters shall mnot ‘be invo ked or admitted as

'3Ju5t1f1rar)on for rorture.

Neither: the dangerous character of the detaince or prisoner, _
nor the lack of security of the pllson establlshment or anerntldry shall
justify torture. :

Article 6

. In accordance with the terms of Art:cle 1, the Qrates .Parties hereto
shall adopt effectlve measures to prevent a nd punlsh torture within theilr
Jurlqdlctlon.

The States Parties shall ensure that all acts of torture and attempts
to commit torture are offenses under theilr criminal law, end shall wake
“such acts punishable by severe penaltles that take 1into account theilr
- grave nature.

The States Parties likewise shall adopt effective measures to prevent
and punish other .cruel, inhuman, .oOT degrddlng treatnent OT punlsthnt
' w1th1n their Jurlsdlctlon. -

'Afticler7

1. The States Parties shall take measures SO that, in the training
of police officers and othe r public officials reqpons1b1e for the custody
- of persons temporarlly orT defnnltlvely deprived of their {recdom, special

- emphasis shall be put oD ‘the prohlbltlon of the use of forture 1n
intetrogation, detention, or arrest.

I1I. The States Parties, likewise, shall take similar measures to
prevent other c¢ruel, inhuman, or degradlng treatment or punishment.

 _Article 8

The States Parties shall guarantee that any person making an
accusatlnn of having been subJected to torture within their Jurlsdlctlon
._Shall have the right to an impartial examination of his case.

Likewise, 1if there is an accusation, or well-grounded reason to
believe that an act of torture has been committed within its Jurlsdlctlon,
~each State Party shall guarantee that its recPectlve authorities will
préceed properly and immediately to conduct an investigation into the case
and to initiate, whenever appropriate, the correspondlng criminal process.

e
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After all the domestic 1egal procedures- of the respective State and
the corresponding appeals have been exhausted, the case may be submitted-
to the 1nternatnona1 fora whose competence has been recognlzed by rhat
State. )

“Article 9

The - qrates Parties undertake to 1ncorpohate into their national laws
statutory -egulations guarqnteelng adequate compcnsathn for victims of

. torture.

None of the provisions of thlS arficle shall affect the rlght to .
recelve cwmpensatlon that the victim or other persons may have by v1rtue-
of ex1st1ng national legislation. ,

Artlcle 10

No statement obtalned by torture shall be admissible as evidence in a

“legal proceedlng, except against a person accused of having commltted‘

torture, 'as evidence that the accused obtained that statement by that
method: ‘ ' ' '

Article 11

The States Parties shall take the necessary steps to extradJLe anyone.
accused of committing torture, or sentenced for committing: such a crime,
in accordance with their respectlve nationdl laws on extradltlon and their’
1nternat10nal commitments on this matter. - .

Article 12

) 1. Each State Party. shall take the necessary measures to. establlsh
its jurisdiction over the crime described ’in th;s Convention 1in the

following cases:

a. When torture has been committed within its jurigdiction;
b. When the alleged criminal is 'a national of that State; or

c. When the victim is a national of that State, and it considers
- this appropriate. ' ’

II'. Also, each State Party shall take the necéssary measures to
establish its jurisdiction over the crime described in -this Convention

“when' the alleged criminal is within the area under its jurisdiction and 1t

is not appropriate to extradite him in accordance with Art1cle 11.

IIT1. This Convention doés not ‘exclude cr1m1nal Jur15d1ct10n exerclsed
in- accordance with domestic law, -
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i. The offence referred to in Article 2 shall be deomed to be
included as an extraditable offence in‘ any extradition treaty ex)sting
between States Parties: States Parties undertake to include torture as &n-
extraditable offence in évery extradition treaty to be concluded betwuen

them.

2. 1f a State Party which makes extradition conditional on the
existence of a treéty receives a request for extradition from another
State Party with which it has no extradition treaty, it may at 1its eption

- consider this Convention as the legal basis for extradition in respect of
torture. Extradition shall be subject to the other conditions provided by
‘the law of the requested State. :

: 3. States Parties which do not make extradition conditional on the
. exlistence of a treaty shall recognize torture is an extraditable offence

requested State.

4. Extradition shall not be granted nor shall the person sought be
returned when there are grounds to believe that his life 1is in danger, oOr
- “that he will be subjected to torture OT to cruel, inhuman or degrading
,treatment,'or that he will be tried by special or>3§_hgg'tburts in the
requesting state. C o
CArticle 14 .
When a State Party does not concede the extradition, 'the case sha
~be submitted to its competent authorities as if the crime had been
. committed within its jurisdiction, for the purposes of an investigation,
and when appropriate, for criminal action, in accordance with 1ts national
. law. Any decision adopted by these authorities shall be communicated toO
- the State that requested the extradition. '

Article 15 (new)

No provision of this Conventiom may be interpreted as limiting the
right of asylum, when its exercise -1s appropriate, nor as altering the
- obligations of the States Parties in the matter of extradition.

Article 16

~ This Convention shall not 1limit the provisions of the American
;‘Convention on Human Rights, other conventions orn the subject, or the
‘Statutes of the Inter-American Commission on Human Rights, with respect to
torture. : ' ' : :

between themselves subject to -the conditions prov1ded'by-rhe law of the -
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on Human Rights . about any legislative, judicial, admlnaslrxrlv or’ gpn‘ft

analyze the existing situation in 'the member states of the Organization: of -

“Article 18

- 22 -

1. The States Partles shall re port to the Tater—A “GllLdﬂ (orv1~\1uﬁ
kinds of measures Lhey adopt in application of this Convention.

1I. In kCLp]ﬂg with its duties and re Bponsibilities, in its anmial
report, the Inter-American Commission on Human Rights will endcavor to

American States- in regard to the preventlon and el:mlnatlon of Lorture.

A This Coivention is open to signature by the member states of the -
Organization of American States. ‘ '

Artic1e719

This Convention is subject: to ratification. The instruments of -
ratification shall be. deposited w1th the General Seevetariat of the.
Organ1zat1on of Amerlcan States. ' '

égE&gle 20

Thls Conventlon 15 open to accession by any ofher Ann11can state.
The struments of accession shall be deposited with the General
Secreta11at of theé Organization of. Amerlcan States.

Article 21
_The States Parties may, at the time of approval, signature,
ratification, .or acce551on, make reservat1ons to this Convention, provided

that each reservation is not 1ncompat1b1e w1th the object and ‘purpose of
the Convention, . and concerns one or more specific provisions.

Arficle 22

This Convention shall enter into force on the thirtieth day following
the date on which the second instrument of ratification is deposited. For
each State ratlfylng or acceding to the Convention after the second
instrument of ratlflcatlon has been deposited, the Convention shall enter
into force on the thirtieth day following the .date on whlch that State

;dep051ts its instrument of ratificationm or accession.

Article 23 .

This Convention shall remain in force indefinitely, but may be
denounced by any State Party. The instrument of denunciation shall be

deposited with the General Secretariat of the Organization of American

States. After one Yyear from the date of deposit of the instrument of
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denunciation, rhiS'_CoannLiun shall cecase to be in effect for Lthe
divouncing  Statey but shall reimain. in force for the remaining  Stales
Parties. - : :

Artlc]e 24

The original justrument of this Convention, the English,- French,
Portuguese, and Spanish texts of which are equally authentic, shall be
~ deposited with the Ceneral Secretariat of the.Organization of “American
" States, which shall cend a certified copy to the Secretariat of the United
Nations for registration and publlcathn, in accordance with the
provisions of Article 102 of the United Nations Charter. The General
Secretariat of the Organization of American States shall notify the wcmber
states of the Orge mization and the states that have acceded to the
Convention of signatures, snd of deposits of instruments of ratification,
accession, and denunc1at10n, as well as of reservations, if any.
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Washington, D.C. VJUhe 29, 1984

-ﬁo. 206

Excellency:
llency's note dated May 25, I have the homnotr toO

the . folloWLng observatlons of the ‘Brazilian:
nventlon ‘on ‘torture prepared by the

In reply to Your "Exce

;Sdbmlt to Your Excellency
Government on the preliminary draft co

working group of the CAJP:
phs 3 and 4 and Artlcle 1

1. Preamble; paragra
ction that it is nelther

reafflrms its convi
"international crime' in

The Br321llan Government
1ify torture as an

_ necessary nor advisable to qua

“the draft.
in itself,

tion would not,
the basic

e such a qualelca
ent of torture,

tion and punlshm
more effective.

1t is unnecessary becaus

ute to making the preven

;contrlb
re Convention;

.ﬂcheCt1VL of the futu
ntroduce an element of

because to do could i
tabllty of the future

It is hot advxsable,
ld prejudlce the accep!

“legdl coantroversy that wou
. Convention.

also the understandlng of the Braz111 an Government that in
Conventlon should

,accordance with Altarnatlve .B of Artlcle 1, the
tion for the States Parties to prevern t and sanction

Veﬂtabllsh the obliga
forture. Cooperatlon among ‘the States as well as any 'nternatlonal
achieve that objective ylll derive from

‘measures that prove necessary to
'fepp11catxon of Articles 11 through 15 of the prellmlnary draft.-

Tt is

2. Artxcle 3

prefers alternatlve A, since it considers

The Brazilian Government
actlng on thelr 1nst1gat10n as

of the State or persons

only officials
f the crlme of torture.

,actlve sub jects ©O

3. Artlcle 8, paragraph 2
. The Braz111an Government stands by its view that the clause should
ﬂlnLlude the expression denunc1at10n to . read: "When there is - a

@enuncxation or-well- -founded presumptlon..."

Aaf Article 10

- ment con51ders that the wordxng of the final
clause could be 1mproved and proposes the following:'..except - -against a

‘person accused of having commltted the crime of torture as proof that, by

‘this means, the declaration was made"'

The Braz1llan, Govern




5. .Article 11

The Brazilian Government considers that the judicial authority, on
considerng the requests for extradxtlon, will - necessarily take into
account the existing obligations in the area of asylum as well ‘as
non~-refoulement It. would hardly be approprlate to restrict the
extradition or -return in cases where there is well -founded susp1c1on that
the. accused " could be tortured in the country that requested the

~extradition. . The Brazilian Government .suggests the follow1ng wording for

a new paragraph 23 "Extradltlon shall not be granted nor shall the return;~

be  admissible when there is pLion that the accused runs the rrsk‘
of - belng tortured in the requestlng country

Accept, Excellency, the reneggg §§§Q?ﬁQQQ§AQf my-highestrtonsider:
atlon. i ’ T - o ER ®

Ddrio M de Castro Alves
Ambassador Permanent Representatlve of
’ Braz11 to the OAS

To H.E. Ambassador Jodo Clemente. Baena Soares
Qecretary General of the . T

Organization of Amerlcan States
Washlngton, D.C.
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REPUBLIC OF VENEZUELA
PERMANENT MISSION TO THE
ORGANIZATION OF AMERICAN STATES

Wééhihgtbn; D.C.

OEA-632 July 9, 1984
Excellency:
1 have the honor to address Your Excellency to convey to You,

: fpuréuant' to Permanent Council resélhtion '4037'(568/84)5 the observations
formulated by the Government of Venezuela om the revised Draft Convention
‘. pefining Torture as an International Crime.

- 1. As for the classification of torture as an international crime,
" again it should be so classified in.order to comply with the mandate

contained in the resolution AG/RES. 368 (VII1-0/78). The Government of
iew that it 1s inadvisable to define torture

Venezuela does not share the v
view the international

an internatiomal crime, ijnasmuch as in its
and specifically the community of American nations, can at any

time establish a qualification of that nature in order to underscore the
nature and importance of certain criminal acts and the obligation to
prosecute and punish those forms  of behavior -that _do 1injury to an
rdividual's fundamental  rights ~ and adversely  affect peaceful

international relatioms.

- as
"~ ¢community,

] on of the active subjects of the crime of
“torture, under the Venezuelan Criminal Code, those subjects  are civil
“servants responsible for either the custody or conveyance of -the
“individuals under arrest or convicted, ~and civil servants invested, by
"reason of their functions, with authority over those persons, wardens OT

jailers, who gave orders to perpetrate the crime of torture. As a
‘ consequence, at the international level the State should be answerable
-only for the - actions of civil servants. Hence, of the alternatives
proposed for Article 3 of the revised draft, the alternative identified as
~letter A 1s considered to be the most appropriate. :

2. As for the determinati

His Excellency

Jo%o Clemente Baena Soares
Secretary General of the
~Organization of American States
Washington, D.C.




‘Draft, which concerns the duty of

- Commission on Human nghts of any ‘me sures they adopt in appi1cét10n of
“the Convent1onr

»1nvu1nerable and strengthen 1ts observancé.

- 320 -

3. Tn efprence to the rlght of asylum (Article 11), the Government
of Venezuela supportés Alternative A, i much, as our country's steadfast
position has been one of commltment to, the defense of this rlght, based on
Artlc]e 116 of our national Constltutlon.

4, The Government contlnues to support Artlcle 15 of the rev1sed
i 25 to inform the Int‘rv“

5. As for the p0351b111ty for formulatlng reservatlons on: the
CUnvention,'the.‘*rdlng of Art1c1e_19 §£
satisfactory; glven to the proposal
that reservatlbné nvention be barred since
this would obviate the p0331b111ty N :jz'af; w1th substantlve
standards, which _noncompllance e efflcacy of the
Conventlon.‘ Accor‘ Y glven proh1b1t1ng

' Accept, Ex_éelléngiy-, the fenewed ssburance of my highest congideration.

Interlm Representatlve

sed Draft 1s con31dered.
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- PERMANENT MISSLON OF CHILE
. . to the , ’
Organization”of American States

w2 o _ Wasnington, D.C.
| ‘ | 9 July 1984

Exqeilency:

I have the honor to .cbnvey to Your Excellency my government's

observations on the Revised Draft Convention Defining Torture as an
International Crime: .

7 1. ‘With regard to the preamble, the paragraph beginning with the
word "recognizing" appears to be the most suitable. :

9. Therefore my government is inclenid to favor Alternative A for
article 1, because it appears to be more in keeping -with the preamble and
~at the same time has an essential preébriptive.meaning by characterizing
torture as an "jnternational c¢rime." Alternative B, on the other hand, 18
a mandate lacking a basic dispositive content.

3. Article 2 includes the expression_"inténtionally," which appears
. to be consistent with the definition .of a crije in our penal -code, which
mentions willfulness, which is, however, presumed in any act or omission
punishable by law. '

My ‘government congsiders it advisable to propose-deletion from this
article of the word Mgerious," which is offered as an alternative
wording. This- is because, if the issue is to repress a crime against
humanity due to a specific and determined doctrinal conception, the act;
unacceptable in itself, cannot be made noncriminal because its results are
more or less injurious, This would. seem to be in-open contradiction with

‘the supposedly humanitarian spirit behind the draft in question..’

His Excellency .

Jodo Clemente Baena Soares
Secretary General '
Organization of American States
Washington, D.C. -
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Finally, *in the third paragraph of this provision, which under the
heading "II" excludes certain situations from the concept of torture, a .
new paragraph c) should provide that also excluded from such corcept aré
'measures taken by g.trial judge which, like isolation; seek only tg.
ensure the truth  of the declarations of the dgccused, defendant or
prisoner." : : ' - ' '

It might perhaps be proposed that the isolation may not exceed 15
days (X days) in order to be included in the exception wé suggest.

4. My’ Governmedt favors alternative b) of article 3, since its

wording dees not subofdingtg the actor's responsibility to the performance

or participation of "a public official.” To accept the first alternative,
on "the other hand, assumes disregarding the fact that terrorists also

torture. And, what is even more serious, they would be. exdénerdted from
responsibility. . -. _ :

- . 5. We find articles 4 ‘and 5.-quite suitable for the purposes -of the
draft. . ' C i

6. My government .believes that paragraph 3 of articlé 8.violates tne
principle of res judicata, which, from the doctrinal standpoiat,. has
always been defined as within the jurisdiction of each state. The
existénce of international  tribunals could not give precedence over
Hdtional jurisdiction without serious detriment to the very sovereignty of
the state. ’ : : : ‘ |

7. In article 21 of the Spanish version, the verb .ghould bpe
conjugated to suit the singular subject. :

jAcégpg, Excellency; .the réﬂé&ed_assurgneééﬁof my . highest consider=

Ménica Madariaga
. Ambassador
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Permanent Mission of-Argentina to the’
Organization of American States

SG 260 (2.1.8) -+ . ; ' Vashington, D.C., August 30, 1984 -

Excellency:

. In accordarce with_Resolution No. 403 of the Permanent Council of the
Organization of American States, I have -the honor to address Your Excellency
to bring to your attention theVfollowing,obsefvatioqs of my government to

the revised draft Convention Defining Torture as an International Crime:

1. Regarding the Preamble, we cpnsider the wording-of the sgcond,of
the bracketed paragraphs (the one beginning with the word "Recognizing"...)
to be the more appropriate of the two. :

5. Article 1: We endorse the text proposed as Alternative A.

' 3, Article 2: In the first. paragraph of. the first section, we
believe it advisable to eliminate .the word - "serious" to qualify the pain or
guffering inflicted on a person. ’

Regarding the second paragraph, its present wording might prove

confusing and inconsistent with the prohibition implicit in the first
" patragraph. Consequently, it would be preferable to aim for a text more like
that used in the earlier version of this paragraph. :

4. Article 3: We coumsider ,apﬁropriaté the paragraph presented as
Alternative A. -

Regarding subparagraph b. of this paragraph, we propose that it be
changed to read: "A person who, on the idstigation of a public employee or
official as referred to. in_ subparagraph a., orders, instigates, or
‘.cooperates in its use or uses it directly." '

His Excellency

Jodo Clemente Baena Soares

Secretary General of the
Organization of American States

Washington, D.C. " '
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5. Article 8: TIn the second paragraph, it is suggested that the
phrase "thneverx there are reasqnable gro nds...?' be replaced by anothet

" that. readsg: - ”When a denunclatlon has been madg or there 4are reasonable
grounds...”

. 6. Article 10¢
‘this read ‘as follows.-
through that means

7. Art;@%@ 11: We endorse the wording proposed as Alternative A.

. Accept, Excellency, the assurances of my highest considération.

Gastén de Prat Gay
Ambassador
esentative

le
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MEMORANDUM

ts.of the Government of Argentina on the

"draft Convention defi

ning torture as an Tnternational crime

‘As announced D

The criterion use
defining torture &
Article 2

The proposals to d
of defining torture.
for the crime as well a
be. considered to exist,

consideration by t

made and
elements
fficialj"

proposals
repetitious.
‘employee or ‘O
torture, OT e«
commits aybitrary &
cduse guffering;"

possibility
~ director; or -administr
" which torture W

An objection is
used in Article 2.

Obviously
any person OT
gpecifying eit

_ necessary.

for

y the Argentin

the following

meeting of the Working Gr
torture as an. internation.
Juridical Committee,
that text:

Article 1

s an in

(the ~crime and

With respect to th
a

directly uses it (to
ctsy" "a guard
"those
of preventing torture,

also raised to the phrase

any situation in which
0 any purpos
her the motives or t

e Delegation at the October 12, 1983
studying the draft .Convention defining
crime, " prepared. by .the Inter—-American
observations and’ comments are made on

oup
al

in the draft
tgrnational crim

d Convention in the .sense of

e is endorsed-.

ovisions the matter
f those responsible
crime would

jvide into two separate pr
the matter O
s the circumstances under which no
are supported. -

to include

In regard tO the . suggestion in the concept of
torture, 'other cruel, inhuman, OF degrading treatment " aspects
already pontemplated in Article 4, the view is that by attempting to
include both concepts in a single definition one loses touch with the
real differences that distinguish them. In fact, torture is vastly
different in degree from 'other cruel, inhuman, OT degrading
treatment." This 1s covered in the draft currently under

he United Natioms.

e active subjects of that crime, the various
nalyzed within the Working Group contain
that create confusion, such as: "public
who 'orders, instigates or induces use of
rture);' "public employee ... Who
or warden who cormits acts that
having the obligation and the
fail to.-do so;" the "head,
institution oOT eéstablishment in

who,.

ator of an

as practiced," etc,

"or any other purpose”

the crime can be perpetrated by
is undesirable. A definition
he active subject of the offense is

e
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As for reducing the field of active subjects, it would be

appropriate to eliminate paragraph b) of Article 2 in the original

draft, thereby 11m1t1ng the active subjects to only pub11c employeea
or off1c1als. This is the solution that applies in the present

Argentine system; whose Penal Code llmlrs this field to publié -

officials.

The Argentlne Delegation would, therefore, support a text that
) would define more exactly the concept of torture, either by narrowing
“the concept-—by deleting or repldcing the phrase "or .any other

purpose--or by deflnlng those guilty of the crime to be only Dubllc
officials.

Article 7

It is considered that the proposals made by two delegations in
the sense of addlng some supplementary concepts to the original text
are pertinent and, though too verbose, contain necessary provisions
in view of the myrlad 51tuat10ns of violence that occur today.

Artlcle 8

In regard to the establishment of a procedure for the reports
from and to the IACHR, the suggestion made by one delegation in the
sense of replacing the phrase "to implement" withp_the term "in
application of," would be appropr1ate since 1mp1ement creates
confusion. It is likewise con31dered that a more precise renderlng
would ‘be for thé IACHR "to andlyze" the situation prevailing in all
the Amerlcan states in its report to the General Assembly.

Article 9

The position in favor of amending the original text of the Draft
for the purpose of clearly establishing the complementary nature of
proceedings in an international venue for the individual, after all

domestic remedies have been exhausted is ensorsed by the Argentine .

Delegation. .
Article 10

The Argentine Delegation agrees with the observations made 1in

favor of changing the phrase "sufficient reason" to "a denunciation -
.or well- founded presumption," and o6f changing.the’ phrase "with all

d111gence to 1mmed1ately..
Article 11

The Argentine Delégation agrees that, as - suggested, it is
appropr1ate to include the matter of determinating an appropriate
compensatlon dnd of establlshlng suitable legal remedles fot torture
v1ct1ms.




- v -

The objection raised to the principle of awarding compensation
by the State to the victim does. not seem pertinent, since there is no
gdaranteé that all American states have such a ’system of State
1iability for the actions of its civil servants.

‘The propdsed addition to obligate states to impose ''severe
penalties' seems to. be wholly consistent with this topics in fact, it

is strange that “this obligation was not explicitly stated in the -

original Draft.
Article 12
Notwithstanding the close relationship between this point and

the wording ultimately adopted for Article 2, it should be noted that
the principle of not admitting as valid evidence any declaration oT

statement obtained thtrough an act of torture is consistent with

recent Argentine jurisprudence. However, it is felt that the wording
of the Draft now under consideration by the United Natioms, which
recognizes that a statement shall not be invoked as evidence (in any
proceeding) Yexcept against a person accused of torture as evidence
;hat»thé statement was made, (Article 15, Draft Convention agains
torture and other = cruel, inhuman OT degrading treatment OT
punishment, Report - of the. Working Group on Torture, doc.
A/CN.4/1983/L.2), must be taken into account. : o

Article 13-

The observations made by three delegations would improve upon
the original text. In effect, on the one hand, it would be
established that the requested state shall inform the requesting
state of the trial and of the penalty imposed and, on the other, it
would be made clear that. the states must take into account their

respective national laws and internationalncommitmehts with regard to

extradition.

It should be noted likewise that the Draft Convention on Torture
(of - the United Nations) does not make asylum an exception to the

obligation to grant a request for extradition. (Art. 8).
Article 14

It is considered that the observations and suggestions submitted
to point out that the competence of the Inter-American Court of Human
Rights is confined to those states that have recognized its
jurisdiction (Art. 62 of the . Pact of -San José) are pertinent‘And
would improve on the original text.

Article 15

The view to the effect that this provision shiould be maintained
is in principle ghared. This is so in view ‘of the fact that the
. possibility that an instrument of a universal nature on this subject
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may be adopted. That instrument, -according to the draft _beiné
considered in the United .Nations, would also contain a similar,

" although not identical, clause. (Art; 1, paragraph 2).

Article 17
The position in favor of delgting_ghis'ar;icle is shared.

_Articles 18, 19, and 20

‘The texts of these provisioms cggid.be'mainyeine¢ as they are,
or they might be merged in accordance with the drafting proposed by
one delegation. : : .

Article 21

The present wording of ghig article is not satisfactory. The

‘suggestion to replace it with a text identical.to Article 75 of the

Pact of San José& would seem pgggiggnt,_inggguch as the latter refers
o the Vienna Convention on. the Law of Treaties (1969) .

In view of the foregoing, the Delegation of Argentina requests
that this document containing the observations and comments of its
Government on the Draft Cqﬂﬁentign being studied, be added to the
Report of the Working Group that examined the topic, which the

. Committee on-Juridical and Political Affairs. will duly submit to the’

Permanent Council for consideration.

{(by) Radl A. Quijano
R :1Amb§s§ador L
Pgtmanent'RépresentatiVe

Washington, b;C),_NoVembef 1, 1983
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PERMANENT COUNCIL OF THE

COMMITTEE ON JURIDICAL AND POL

p_on,thé:dtaft;ConVention.

Working Group. _
déﬁinihn~Tqrtufe.as,an International Crime

(Working document_présented by the Delegation of Mexico)

Article 1
jnternational crime, wherefore the States parties

from applying it, .and to punish it
their

Torture 1is an
undertake to prevent it, to reftain
dnder the . terms of the ~present Convention and according - TO

réépective'natipnal laws.
Article 2
(paragraph 1)

S pelete the word fgerious'. In the last line, add the words "or for
any other purpose' as. shown in document AG/dbc.1227/80. ’

(paragraph 2)

Amend this paragraph to read: "The concept of torture shall not
include physical'or mental pain OT suffering that {s inherent in or caused
by legal punishments, nor the loss of personal freedom 1egally_ordered as

a preventive measure, i er formance of the

do not include the
" acts or the ap 1ication of the me ds referred to in
~article. ) ' '

tho

Article 5

1 the first line;, following the words ''State shall"™, insert the

 words ''adduce or" in fronm
"NO'State_shall~adduce.or admite.o"

Article 7

' Delete the period at the end of this article, and add the following:
Yor other cruel,  inhuman, ©OT degrading treatment, including corporal
punishment, confinement 1n dark cells, or any inadmissible punishment that

involves the performance of the acts or the application of  the methods
referred to in paragtaph}l_of Article 2 of this Convention." -

t of the word nadmit'', so that the phrase reads:
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Article 8.

In theé second paragraph, line 1, amend the text to read as follows:
"Whenever there has been an accusatlon or - there is a presumptlon that an
act of torture has been comm1tted,.‘ s :

Art.'iv, le. 9
, Rewrite this article as follows: "The States Partles undertake to
class1fy ‘torture as a crime 1n thelr .national and to include in

thelr 1eglslat10n prov151ons to- guarantee adequate compensatlon for the
; . _ A

o i




