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WORK PAPER PRESENTED BY THE DELEGATION OF MEXICO

Article 11.
The Delegation of Mexico coﬁtinues to support’alternative A,

The Delegation. of Mexico suggests the addition of a,second paragraph
to read, verbatim: '

"To the extent that the crimes set forth in Article 2 are mnot listed
as extraditable offenses in any extradition treaty existing between
States Parties, they shall be deemed to be included as gsuch therein.
States Parties undertake to include . those crimes as extraditable
foenses in every future extradition treaty to be concluded between
them." B

A (Taken from paragréph 1 of Article 8 of the United Nations Convention
on the Prevention and Punishment of Crimes against Ihternationally Protec—
ted Persoms, including‘Diplomatic Agents:) '
Article 15

Add théufolloWing paragraph:

"The Inter—-American Commission of - Human Rights shall analyze, 1in its

annual report, the existing situation in the member states of the
Organization of American States 1in regard to the prevention and

elimination of torture.”
Article 19
' Deleté this article.
A?ticle 21

Delete this article.
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REPORT OF THE WORKING GROUP TO STUDY THE

DRAFT CONVENTION DEFINING TORTURE AS AN INTERNATIONAL CRIME

I. Composition of the Group

At its meeting held on June 14, 1983, the Committee on Juridical and
Political Affairs of the Permanent Council took up the wmandate contained
in resolution AG/RES. 624 (XII-0/82), concerning the Draft Convention
Defining Torture as_an International Crime prepared by the Inter-American
- Juridical Committee-/ and decided to establish a Working Group to carry
out the provisions of that resolution.

This Working Group was ma.le up of the following delegations:

Argentina, Brazil, the Dominican Republic, Haiti, Mexico, Peru, the United
States, Uruguay and Venezuela. '

11. Installation of the Group

The Working Group was formally installed by the Chairman of the

" Committee on Juridical and Political Affairs, Ambassador Roberto Leyton,
at the meeting held for that purpose on July 27, 1983. At that same

meeting, the Group unanimously elected Mrs. Milagros M. de Calcafio,
Alternate Representative of Venezuela, as ite Chairman.

III. Meetings

) ‘The Group held nine meetings, on August 10, September 2, 9, 13, and
28, and October 5 and , 1983, At each of those meetings, the Group
had the technical and administrative advisory services of the General
Secretariat, represented by Dr. Alvaro Gémez (Assistant Secretariat for
Legal Affairs) and Miss Lfa Onega (Secretariat of the General Assembly,
the Meeting of Consultation, the Permanent, Council, and Conferences).

IV. Documents
While carrying out its work, the Group had the following documents:
1. Draft Convention Defining Torture as an International Crime

-(Sfatement of Reasons and ‘Explanations of Votes) -
QEA/Ser.P/AG/doc.122?/80.

1. Papers prepared by the Inter—-American Juridical Committee during
the regular session from January 14 to February 9, 1980 (OEA/Ser .Q/IV.21,
CJI-42, p. 45 et. seq. '
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2. Aide-Memcire on the treatment of the topic "Draft Convention
Defining Torture as an International Crime" - OEA/Ser.G/CP/CAJP-472/82,
rev. 1, corr. 1, August 1983, which summarizes the observations and
comments presented by the Governments of Brazil, Colombia, Costa Rica,
Dominica, the Dominican Republic, Ecuador, El Salvador, Guatemala, Haiti,
Honduras, Mexico, Nicaragua, Peru, Suriname, the United States, Uruguay
and Venezuela on the Draft Convention,

3. Draft Convention Defining Torture as an. International Crime

(Working Document) - OEA/Ser.G/CP/CAJP/496/83, rev. 1, Augist 1983, which

contains a table with columns containing the original draft of the Inter-
American Juridical Committee, the observations of the above-mentioned

~governments and, in keeping with such observations, the texts of the

changes that could be made in the Committee's draft based on those
observations. The . document is supplemented with the following: 1)
Explaratory Footnotes that refer extensively to and analyze the Juridical
Committee's proposal; ii) Observations on the Draft Convention, prepared
by the General Secretariat to assist the study of certain matters related
to the draft and, iii) Resolution. No. 3452 (XXX) of the United Natioms
General Assembly (9 December 1975). on the Protection. of all Persons from
Being Subjected to Torture and other Cruel, Iphuman, or Degrading
Treatment or Punishment.

4. Torture as an International Crime, a study taken from the
Inter-American Juridical Yearbook (1980), prepared as a background
document on the subject (OEA/Ser.G/CP/CAJP-500/83), August 1983. '

S. Draft Convention Defining Torture as an International Crime
(Reference Documents) OEA/Ser.G/CP/CAJP-514/83, October 1983, which
contains the following texts: i) Declaration 3452 (XXX) of the United
Nations in Spanish and English, and ii) Agreement for establishment of the
military tribunal fer the prosecution and punishment of war criminals of
the European Axis and its allies (Nuremberg Tribunal), signed in October
1945. '

6. Report on the status of the Draft Convention. against Torture and
other cruel, inhuman, or degrading treatment in the -United Nations
(document prepared by the Secretariat).

In addition to these documents, the Group had available to it other
documents containing the proposals presented by the delegations during the
course of the work. These documents are as follows:

a. Proposals by the Delegations of Mexico and the United States
céncerning Article 2 of the Draft Convention Defining Torture as
an International Crime (OEA/Ser.G/CP/CAJP-504/83, September 9,
1983).
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b. Proposal of Venezuela concerning Article 2 of the Draft
Convention Defining  Torture  as an International  Crime
(OEA/Sér.G/CP/CAIP-506/83, August 14, 1983).

C. Draft. Proposal by the. United States concerning the Draft
- Convention Defining Torture as an International Crime . =
additional comments on. Article 2 (OEA/Ser.G/CP/CAJP-505/83,

. September 14, 1983). : : S

“d. Proposal by the United States: text for a new Aiticle 6 bis
(OEA/Ser.G/CP/CAJP-507/83, September 16, 1983) .

e. Observations by the Delegation of Uruguay on the = Draft
Convention Defining Torture . as an International -Crime and
proposal by the Secretariat (OEA/Ser.G/CP/CAJP-510/83, September
22, 1983). S

f. Amendment proposed by the _Delegation of the United States to
Article.7 of the Inter—American Juridical Committee's draft.

g. Amendment proposed by thé<Unité& States Delegation to Article 9
of the Inter—American Juridical Committee's Draft..

:Vs Mandate of the Ceneral Assembly and Work of the Group

A "The " Group's work focused on carrying out the mandate it had been
given by the Committee on Juridical and Political Affairs of the Permanent
Council. This, in turn, was based on the provisions of resolutions
AG/RES. 509 (X-0/80), paragraph 2; AG/RES, 547 (XI-0/81); and AG/RES. 624
(X11-0/82). These provided for making the desirable phanges in the Draft
Convention Defining Torture as an International Crime prepared by the
Inter-American Juridical Committee, bearing in mind the observations and
‘comments made by the member state governments, so that, once revised, the
‘Permanerit Council would submit it to the General Assembly of the
Organization for consideration at its thirteenth regular session.

. For this purpose, the Group studied the Draft Convention in reference
article by article in the light of the observations of the governments of
Brazil, Colombia, Costa. Rica, Dominica, the Dominican Republic, Ecuador,
E1 Salvador, Guatemala, Haiti, Honduras, Mexico, Nicaragua, Peru,
Suriname, the United States, Uruguay and Venezuela. At the meeting held
on- October 12, 1983, the Government of Argentina informed the Chairman of
the Group that that country's observations and comments on the draft would
“be submitted shortly. Nevertheless, it should be noted that, since the
-meeting of October 12 was the penultimate working meeting, the
9bservations of the Argentine Government unfortunately could not be taken
- into account during this first stage of the study on the Inter-American
Juridical Committee's- Draft, .in view of the fact that the Working Group
.had not received them as of the date of this report. ‘ o
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This Report should make special reference to two previous decisions
taken by the Group when it began its deliberations,; as follows:

i. To adopt ana1y31s of the Draft Conventlon article by article as a
work1ng method, considering the observations and comments made by the

governments regarding each one. It was also dec1ded at the request of
one of the Delegations, to study the preamble to the Draft Conventlon.

) ii; That the decisions resched upon . the first reading would be
) ﬁrovisional,'subJect to confirmation and final decision by the Delegations

upon the second review of the Draft.

Based on these decisions -and the aforementioned terms of reference,
. the Group discussed the basic questlons of the draft as set forth below.

VI. Discussion

1. Purpose of the Convention (Article 1)

Based on specific observations by certain governments which commented
.on the Inter-American Juridical Committee's Draft, the Group considered
the idea. that this provision should set forth only the international
cordtractual obligation the .states assume to prevent and punish torture and
that it would therefore be preferable to eliminate the concept that
"torture is an international crime." It was further argued 'in this regard
that these terms were unnecessary in the Draft, bécause a statement to the
same effect was already included .in resolution AG/RES. 368 (VIII-0/78) of
the Organization's General Assembly, which had given rise to the Draft's
preparation, and in other international instruments in force as well as
the Statement of Reasons on the Draft of the Inter-American Juridic¢al
Committee itself.2 Another delegation favored retaining the ‘draft's
text but replacing "confirm that torture is" with '"define  torture as,
. because the latter was the most suitable.  The point of view was also
expressed’ that it was necessary to define torture as an international
crime and that in addition the concept was in the mandate from the General
Assembly. :

Nevertheless, the Group was unable to reach a conclusion, and it was
decided to postpone any deécision until the matters contemplated in Artlcle_
2 were decided upon, because it was felt that ‘these two prov131ons are
closely related :

2. 'Definition of Torture (Article 2)

A large part of the Group s work was devoted to examlnatlon of thls
- matter. Also con31dered 1n addition to the comments and observatlons'

2. See doc. AG/doc.1227/80, p. 12.
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presented by the governments, were sevéfal proposals to amend and to
teplace Article 2, presented by the delegdtions composing the Working
Group.

The basic points studied were the following:

i. Some delegdtions expressed the desirability of adjusting the
definition to specific basic criteria such as the intentional nature of
the act and the seriousness of the pain or suffering considered as torture
(both physical and mental). It was also deemed pertinent for this article
to include, at the request of a delegation, a paragraph stating that 'for
the purposes of the Convention, the concept of torture shall not include
the suffering or pain inherent in or caused by legal punishment," which
would replace the first part of the last paragraph of Article 2 of the
Inter-American Juridical Committee's Draft.

ii. Other delegations observed the need for any text defining
torture to take into account the text of Article 1 of the Declaration on
the Protection of all Persons from Being Subjected to Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment (Resolution 3452 (XXX)
" 6f the United Nations General Assembly), unanimously adopted on December
9, 1975, so that fhere would be coherence with the international
instruments generally accepted by all the OAS member states. It was also
observed, as a precedent favoring such coherence, that account should be
takern of the fact that the Draft Convention against torture presented by
the Swedish Government to the United Nations in 19783/  (Article 1)
adheres to the definition set forth in - Resolution 3452 (XXX) and that
Article 1 of the Draft Convention approved by the working group of the
- United Nations Commission on Human Rights,= 1983, follows the terms of
that same resolution 3452 almost to the letter. ’

: iii. Likewise, at the proposal of a delegation, the Group studied
+ the pertinent wording for a definition excluding from the concept of
~torture valid medical procedures which might be carried out in cases of
mental illnesses. The Group took into account the reasons set forth by
‘the Inter-American Juridical Committee- in the Draft's statements of
reasons,2/ as well as the consequences that could arise from including
‘in a convention of this nature an exception that could give rise to a
‘broad range. of applications contrary to the basic purpose of this
nstrument, which is to protect the right to personal integrity. 1In this
gard, the group considered the wording of paragraph 2, Article 2 of the
nter-American Juridical Committee's text to be more suitable.

37 E/CN.4/1285
4. E/CN.4/1983/L.2 (Appendix).
5. Doc. 1227, cit., p. 13, paragraph 1.
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‘iv. The matter of including cruel, inhuman, or degrading treatment
in the concept of torture was considered, as proposed by a delegation and
as it appears in the aforementioned United Nations Resolution 3452. As a

tesult of its deliberations, the Group reached a decision on this matter,

by which it was left pending the second review at the draft.

v. Moreover, favorable consideration was given to separating into
two provisions the matter of defining torture and the matter of the
instigators or individuals responsible for the .crime of torture. On this

‘the Group reached a decision.

As an important aspect related to that future provision (2 bis), the
Group discussed the GConvention's scope with regard to responsibility for
carrying out- the crime. The discussions centered basically on the
position taken by the Inter-American Juridical Committee of extending
responsibility for instigating this crime to "persons who, without being
public employees or officials, order, induce, or apply it." The members
of the group expressed their various positions on this matter. '

Thus, while some delegations expressed the opinion that the- Draft
Convention Defining Torture as an International Crime should 1limit
responsibility for that crime to public officials and persons acting in an
official capacity, other delegations spoke in favor of holding another
kind of person responsible. They therefore expressed their inclination in
favor of the text proposed by the .Inter—American Juridical Committee. In
this same regard, one delegation proposed adding the following phrase to

the text of the Draft: ", ..particularly if terrorist organizations or
groups devoted to violence or disruption through dny means and with any
purposes are involved." Another delegation offered the following text as

a compromise between the two positions expressed: ", ..on behalf of any
non-governmental organization" “(also to be -added to paragraph c) of
Article 2 of the Draft Convention prepared by the Intér-American Juridical
Committee. . ‘ ' ' -

vi. The Group decided that it was not advisable to include in
Article 2 the text of the final paragraph of the original draft on prison
policy, and thus prevailed the views of another delegation that favored
inclusion of the matter dealt with in this paragraph in another provision
of the»Diaft, and ever as a second paragraph of Article 5.

vii. It was decided to reword the Draft to refer to torture as a
crime, as it appears in Article 2 of the . original draft (paragraph. 3).
Despite this decision, it should be observed that it is pending the final
decision with regard to Article 1 (purpose of the Convention).

3. Obeéience owed (Article 3)

~ In relation to this matter, the Group's discussions were kept, in
general, within the frame of reference of the observdtions and comments by
the governments. : :
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In one of those comments, it was proposed that a specific
circumstance extenuating from criminal liability for the c¢rime of torture
be included in the Draft. However, the Group decided to keep the text of
the original (cJ1) Draft, with style changes that would improve the text.
Finally, it may be noted on this matter thét,oﬁe member State stated in
its comments on the Draft that it would make reservation on this point at
the time it ratifies the Convention. ' ’

L. International qualification of acts of torture (Article &)

On this matter one delegation observed that since it was a case
primarily of a declarative text that did not include new obligations that
would become a subject of the Convention, the possibility could be studied
of including a text in the same vein in the Preamble. This criterion was
accepted, and it remained pending to study a specific proposal when the
draft Preamble of the original.CJI. text, which the Group had not had time

to look at in this first stage of its work, is studied.

5. Exceptional circumstances (Article 5)

The Group agreed on the need for and importance of .including &
provision on this matter in the Draft, but with other wording that would
extend the list- of exceptional circumstances, including among them the

" suspension of constitutional guarantees. In this sense,’ it agreed to

trecommend as a mnew text for Article 5 of the draft that which appears

- inciuded in Appendix II to this report. in addition, the Group decided to

, add the text of the last paragraph of Article 2 of the cJI Draft to this
© article as EaragraEh 2. '

6. Obligation of the stateé to adopt provisions of domestic law
Tarticle 6)

_ The Group fully considered the question involved in this article of
the Draft prepared by the Juridical Committee as "the obligation of states
.that become parties to the Convention to ...adjust their legislations. to
the provisions of the Conventiom.'"2 ' ' :

One delegation advocated making some changes of wording to improve

- the text and, above all, to make specific reference to jurisdiction in all

areas in which the state exercises or may exercise it. In this regard, it

was suggested that the term "ghall adopt" be used in place of '"undertake

.to adopt'" in the original text, and that the phrase "in the sphere of its

'_VJurisdiétion“,be inserted following the words "effective-meashres.;.", on
“which the Group reached a decision.

6. Statement of Reasons, doc.1227, cit., page 15:
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One delegation presented, as a result of the discussion within the
Group, a modified text of Article 6 of the CJI Draft, eliminating the
words "and punish" in the first part of the article and adding a second
paragraph intended to establish the obligation of the states to ensure in
their criminal leglslatlon that acts of torture and attempts to perform
such acts constltute crimes subject to penaltles or approprlate sanctions
that take their seriousness into account." '

'7. Obligation of .the states,on‘probibiﬁibn;bfrtorture in the
training of officials (Article 7)

‘The Group considered the content of the obligation set forth in
Article 7 of the Draft in the light of the written observations of two

‘governments that, taking the CJI text as a basis, supplemented it with the

express prohibition of certain treatments of prisoners, such as "corporal
punishment, placement in wunlighted cells, and évery inadmissible
pﬁnishment.;.", or with aspects on prison administration, ‘such as posting
on "walls of detention centers or penitentiaries _pictures and hotices
referring to the fact that torture is an 1nternat10na1 crime.' ' h

‘After various considerations, the Group decided to keep the text of
the CJI Draft, leaving this article for future con51derat10n together with
a siubstitute text proposed by one delegation but on’ which it was not
possible to reach agreement. '

8. Mechanisms of appllcatlon of theé Converition (Article 8 and 14)

The Croup deemed "it advisable to  analyze these two articles together‘
because their contents are closely related.

a. Periodic reports to the IACHR (Article 8)

With respect to the legal basis of the .periodic reports to the
Inter-American Commission on Human Rights on the subjects contemplated in
Article 8 of the Draft, the Group studied the scope of this provision for
the States Parties to the American Convention .on Human Rights that may
become States Parties also to the Convention Defining Torture as an
International Crime, since for these statés the obligation to render such
teports would be a reiteration of the obligation set forth in-Article 43
of the Pact of San José. The Group also studied the scope of Article 8
for thosé states that, without being Parties to the American Convention,
may ratify or adheré to the Convention on Torture. Finally, the Group
noted that in each of these assumptlons, point (2) of Article 8 of the CJI
Draft could complement the obligation of the IACHR, in point (g) of
Article 41 of the Pact of San Jos&, to submit an annual report to- the

General Assembly in the way indicated in its Statute.

While it was .noted that this provision did not appear to be
incompatible with the present functioning of the IACHR and that the
mechanisin proposed could be acceptable, doubts weére expressed about the

)]
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advisability and scope, as well as the acceptance, of the idea that the

tnter-Américan Commission on Human Rights itself could have these reports.

For.these reasons, it was decided to leave an agreement on this point
pending and to state this in the report. :

b. Inter—American‘Commission on Human Rights and Inter-American Court

of Human Rights (Article 14)

With respect to the use of the means of protection provided for in
the American Convention on Human Rights (Part II, Chapter VI, Article 33),
the Inter-American Commission on Human Rights and the Inter-American Court
of .Human Rights,l the Group took into account what the Inter-American
“Juridical Committee stated to the effect that this system was proposed

"for reasons of a practical and legal nature.”

However, considering the diverse implications of the establishment of
‘a mechanism in effect in one treaty for another treaty, and the
difficulties this may offer because of the fact that there are member
states of the OAS that are not yet Parties to the American Convention, the
Group decided tq.postpohe its. decision on this question until a second

yeading, and to so inform the Committee on Juridical and Political Affairs.

9. Internal remedies (Article 9)

 The Group considered that Article 9 of the CJI Draft did not reflect
with sufficient clarity and precision the basic principle-—generally
recogiized by international law--that internal remedies must be exhausted
before a -claim or denunciation is appealed or - presented to _an
international organ responsible for the protection of human rights.g/

In this sense, it was felt that .1t was necessary to confirm in a more
precise text the "orientation that has presided over . international

protection of humanr:righté as an action cumplementary to the domestic
jurisdiction."?/. -

One delegation reiterated the observation it had made in writing
(Doc. cit. below) to the effect that Article 9 as it is worded "introduces
. a shading 1in the application of the principle of exhaustion of the
remedies of domestic jurisdiction, in establishing a choice between
recourse to the internal'institutions‘and direct appeal to the mechanisms

.

of'the'Inter-American Commlssion on HUman‘Rights (TACHR) ."

7. Statement of Reasons, doc. cit. page 18.
8. American Convention, Article 46, aj; Statute of the TACHR,
“Articles 19.a and 20.c.

9. Brazil Observations (OEA/Ser.G/CP/CAJP/464/82, add. 2, Pp- 2. The
same concept 1is expressed in the Preamble to the Convention, second
paragraph, and in the American Declaration. of the Rights and Duties of
Man, .1948. ' D
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‘One delegation presented a text to replace Article 9, which was not
accepted. Another delegation also offered. an amending text, which
likewise was not accepted because it did not include an important aspect,
noted by another delegation in its comments on the draft, _on the
acceptance of a judgment of an international -court through the adoption of
an internal provision for that purpose.l0. ' o

- In view of the foregoing, the Group decided it was advisable to
modify the wording of Article 9 so that it would clearly express the
principle of the intervention and exhaustion of the remedies of domestic
jurisdiction before resorting to the internaticnal instance, but that it
was necessary to postpone the drafting of a definitive text on this
matter, because of its connection with Articles 8 and 14. :

Without prejudice to the foregoing, the Group decided to take into
account, for the future . work, the modified text proposed by one
delegation, which reads as follows: "The States Parties undertake to
guaranty to any person who makes an accusation that he has been subjected
to torture by or at the instigation of a public official that he shall
have the right to have his case examined and decided upon, in the first
place, by the competent authorities of the internal judicial branch of his
§péte, aid once the internal legal system and the resources that . it
provides have been exhausted, to have his case examined by the procedure

. established in this Convention." ‘ '

10. Obligation to investigate (Article 10)

Various observations -were made with respect to this, point, 1in
addition to .those presented by governments of the members states in
writing.. Despite this, the Group was of the view that a provision of this
kind should be‘keEt.in'the Draft, but that it should include both .the
following basic-elements, in a revised text: - ‘

_ i. That the term 'sufficient reason" be replaced by "a
well-grounded accusation or presumption" and,

ii. That the term "with all diligence"Abe replaced by "at once.".

With these elements in mind, the Group'deciéed ‘to postpone a decision
.on the definitive wording of Article 10.

11. Obligation to define torture in domestic legislation and
obligation to compensate the victims of torture (Article 11)

The Group, in taking into account the comments of the governments,
observed that two questions of different nature .are involved -in this
provision: . (i) - the obligation of the States to define torture in
a¢cordance with the Convention in their domestic legislation, which 1is

10. Peru: .Note dated June 23, 1983, 'see Appendix I.
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already implicit in other provisions of the Draft such as articles 5, .6,
and 8; and (ii) the obligation to establish appropriate compensation
committed for the victims of the crime of torture 'by the State, whenever
the active subject is a public employee of official."

With respect to the second'questiOnf-which~is the one that presents
difficulty--various considerations were made on the legal basis for
establishing appropriate compensation internationally, bearing in mind the
criterion of the subsidiary liability of the state for the acts-and ‘
omissions attributable to the administration that redound in harm ot
damage - to interests OT persoﬁsa Tt was stated that, in a new text,
specific provision should be made about the way in which that compensation
shall be determined; the special remedies that should be established for
the case of request for indemnification; whether indemnification should be

-made in the case of "unjustified delay in the administration of justice"

or in "the denial of justice," and so on.

As a result of these points of view, the Grodp did not_.reéch

dgreement on this question and on the wotding that could be given to this
Article 11. : ’ : : o

12. Value as evidence (Article 12)

With respect to this point, it was decided to postpone consideration
of it until the pending discussion on Article 2 is concluded, that is to
gay, until- a decision 1is <reached on the definition of torture,

-particularly the question concerning whether cruel, inhuman, or degrading

treatment should be part of the definition of torture, bec

1 ause that would
naturally affect the wording of this Article 12. '

13. Obligation to extradite (Article 13)

The Group considered that Article 13 of the Draft accepts in a
plausible way the generally recognized principle of international law aut
dedere aut -judicare (extradite or punish). However, it was observed that
The reference to the conventions on asylum did not appear to be pertinent,
and that it would be more appropriate to have this text refer to the
conventions on extradition in force in the inter-American ‘systemi the
point of view was also expressed that a reference to the international law
regarding asylum was essential. For.this reason, the Group was unable to
reach agreement on the content of this article.

14. Restrictive clause (Article 15)

In accordance with the observations presented by the governments as
well as the statements made by delegations during the work, Favorable
considerdtion was given to eliminating this provision. However-—at the
suggestion of the technical adviser--the Group decided to postpone that
elimination. of Article 15 on the scope - of other conventions on this same
subject, and to examine this question when it resumes its work. "
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15. Code of Conduct (Article 16)

The Group decided, in view of the work being done in the United

Nations on a code of conduct for law-enforcement officers or officials,

not to express an opinion on this question for now;. and to entrust the
.Secretariat with providing complete and updated information to it on the

state of the work on the matter in the Unitéd Nations, once the Group
continues its work, keeping this provision for the present.

16. Humanicarién nature of the Convention (Article 17)

On this point it was decided to éliminate this matter from the

articles of the Draft, because’ of its declarative nature, and to make a. -
reference in this sense in the Preamble to the Draft, in the future work.

17. Clauses on sigrature, ratification, and adherence
(Articles 18, 19, and 20).

The Group decided to keep the texts of these prov151ons in the Draft

" Convention.

18; System of reservations (Article 21)

With respect to this point, at the proposal of one delegation, the

Group con31dered that the text of Artlcle 21, in its wording, should be in
accord with the procedure on reservatioms set forth in the Vienna

Convention on the Law of Treaties (1969) following in this matter the

orientation of modern tredty law, as is provided in the American
Convention on Human Rights (Article 75): The Group therefore decided to

“leave this provision for later study.

19. Entry into fctrce (Article. 22)

The. Group approved - “the wording of this article of the- Draft
Comnvention appropriate and therefore decided to keep it.

20. Application of .the Convention to a state that has
two or more territorial units (Article 23)

At the request of one delegation, consideration was given to
elimination of this article because it was considered unnecessary. The

Group agreed w1th that proposal and therefore dec1ded prov181onally that

1t be deleted

21. Final clauses (Articles 24 and 25)

In reviewing these two articles, the Group had no observatiorns to

make on thelr text and. thereforé adopted them as they appear -in the Draft.
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. It should be noted that this report is éupplementéd by four
dppendices, namely: ' :

Appendix I. Draft Convention Defining Torture as an International
Crime. ' :

Appendix 1II. ANptes from the governments of member states giving
observations and comments on the Draft Convention Defining Torture as
an International Crime; and

Appendix III. Comparative table of the observations and comments of
governments of member states;

Appendix 1IV. Provisional decision taken by the Working Gféup on
Convention defining Torture as an International Crime.

VII. Recommendation

Having gone over the Draft Convention in a first reading, the Working
Group considers it advisable to recommend to the Committee on Juridical
and Political Affairs that it submit this report to the Permanent Council,

-with the request that the Council request from the General Assembly of the
Ofganization another exténsion of the mandate given in resolution AG/RES.
509 (X-0/80), so that the Group may continue its work in the near future.

In addition, dand in order to maintain continuity in the work carried
“on during this year, the Group unanimously decided to suggest .to the
Committee on Juridical Affairs that it would be advisable, when the
Permanent Council again assigns the study of this topic, that a group be
-appointed to perform this task made up, as a minimum, of the delegations

. that conducted this work during this period, and that it continue  under

* the chairmanship of Mrs. Milagros B. de Calcafio, Alternate Representative
of Venezuela.

. On the basis of this report, the Working Group presents the following
preliminary draft resolution to the Committee on Juridical and Political
Affairs:

DRAFT RESOLUTION
THE PERMANENT COUNCIL OF THE ORGANIZATION OF AMERICAN STATES,

HAVING SEEN the report of the Committee on Juridical and
Political Affairs on the state of the work .regarding the Draft
Convention Defining Torture as an International Crime, prepared by
the Inter-American Juridical Committee;

CONSIDERING that in accordance with the provisions of resolution
AG/RES. 624 (X1I~0/82), a considerable number of states have pre-
sented their observations and comments on the Draft Conventiorn, the
analysis of which could not be completed in the time available; and
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TAKING INTO ACCOUNT the fact that the conc1u31on reached in the

flrSt readlng of the. Draft of)aAprovxslonal Eature, subJect to
conf1rmat10n and f1na1 decision when the . second rev1ew of that Draft
s made, : :
RE soLVEs :

To request the General Ass mbly of Eﬁ: Organlzatlon to extend
the mandate given to the j,erm [ Counc11 through - resolutions
AG/RES. 509 (X- 0/80) AG/RES.f 547 (XI 0/81) and AG/RES. 624
(XII—0/82) 8o that the Counc11 may cnntlnue the ‘study and-review of

nal Crime and
--1ntroduce anY. appropr1

£ ' flnally, submlt
_them to the General Assembly at 1ts fourteenth regular sess1on..

'October 27 1983'

Represern £ Ve -
Chairman 6f the Wi rklng Group

) r AT 4t
Representat1Ve.of mexico

Juan José Ur“nga
Representa ive of Argentlna

Juan, § Capufiay
Representative of Peru

Robert J. ngg1ns'
-Representatlve of the Unlted States

Rolando Vlscontl
Representatlve of Uruguay

Carlos Morez :
Representatlve of Brazil

Roberto J Turull Dulluc
Representatlve of the Domlnlcan Republlc

w
-
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PERMANENT COUNCIL OF THE _ OEA/Ser.G .
ORGANIZATION OF AMERICAN STATES ¢P/CAJP-533/84
' 27 April 1984
AFFAIRS ‘ Original: Spanish

COMMLTTEE ON JURIDICAL AND POLITICAL
ying the Draft Convention

Working Group stud
s an International Crime

" Defining Torture a

REPORT .OF THE WORKING GROUP
: STUDYING THE DRAFT CONVENTION
. DEFINING TORTURE AS AN INTERNATIONAL CRIME
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REPORT OF THE WORKING GROUP_STUDYING:THE,DRAET CONVENLION
DEFINING TORTURE AS AN LNTERNATIONAL CRIME

I. Backgrbund

. The subject of this report had its origin in resolution AG/RES. . 664
(X111-0/83), whereby the. General Assembly of the Organization, at its
thirteenth regular session, extended the mandate given tO the Permanent
Council to study and review a draft Convention Defining Torture as an
International Crime.

In accordance with the provisions of that resolution; the Council has
continued its study of the Draft Convention on the subject prepared by the
 Inter—American Juridical Committee (CJI), through. its Committee on
. Juridical and Political Affairs. That Committee, at ~its meeting on
January 24, 1984, reestablished the Working Group that had been studying
the subject, under the chairmanship of. Dr. Milagros V. de Calcafio,
Alternate Representative of Venezuela. .

’The;Working'Gfoup was coﬁposgd of the following deiegations:

Argentina

Brazil

Costa Rica
Dominican Republic
E1 Salvador ’ '
Haiti ’

Mexico

Peru

United -States
Venezuela

11. Installation of the Group

~ The Group was installed to resume its tasks on February 16, 1984. In
addition to its members, the delegations of Colombia, Ecuador, and Uruguay
attended. : ' ' '

II1. Meetings

. The Group met nine (9) times: on February 16 and 243 Marﬁh 2, 15,
21, 23, 28, and-29, and April 3, 1984. At the meetings, the Group had the
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~ American Commission on Human Rights

‘under item IV of the report it had submitted in
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technical and administrative advisory services of the General Secretariat,
of the Secretariat

;éprésented.by‘Drs. Alvaro Gémez and Alberto Tolosa,
for'LegalvAffairs, Dr. Crist;na'C¢rna of the Secte;ariat of the Inter-
,, and ‘Miss Lia Onega, of the Secretar-

iat of the Permanent Council.

" 1V. Documents
For its discussioms, the Working Group utilized Ctne documents listed
: 1983 to the Committee on
Juridical and Political Affairs,i/ and additionally:
a. Decisions taken by - the Working Group during 1983 on the Dbraft
‘Convention Defining Torture as  ano International Crime
(OEA/Ser .G/ GP/CAJP-525/84), witn the ‘respective appendices on
the texts of decisions reachéd at the meetings, .which were
distributed by the Secretariat immediately following tnose

meetings or at the next one.

b. The human rights of all persons subject to any form of detention
or imprisonment, torture, Or other cruel, inhuman,  Or degra@ing
treatment or punishment. Report of the working group on a draft

copvention against torture and other cruel, iohuman, Of
degrading treatment, of the United Nations Commission on Human
Rights (E/CN.4/1984/L.2, February 20, 1984, Original: English) .

A Note of the Mission of Colombia to the 0AS, dated February 16,
1984 (Note No. 118), transcribing. the verbatim text of Article
5 national Constitution, for the purposes set

21 of that country':
forth inm 'its note of June 30, 1983 (Note No. 575), whereby the

Goyernment‘of Colombia made its observations on the draft of the
Inter-American Juridical Committee.

V. Work Ac;omplished

At the installation meeting, the Chairman .of the Group underscored
the working parameters in the sense that the tasks would be restricted to
a new reading of the Draft Convention prepared by the ‘Inter—American
Juridical Committee, as well as & review of the decisioris on its articles

provisionally o
‘taken by the Group at its meetings in 1983.

The Group decided to request tne Secretariat to address the missions
that were mnot members of the Group but whose governments nad presented
observations on the Draft Convention, to invite ‘them to attend its meet-
ings, so that it might liave their- comments on the subject. - '

T See Doc. CP/CAJP-518/83.
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Likewise, at the suggestion of one delegation, the Group decided that
the General Secretariatb should act in eoordination.with the Secretariat of
the United Nations, in view of the work that agency ig carrying out on
this same subject, for the purpose of keeping the Working Group 1aformed.

B Because of the nature of the work to be domne, the Group decided to
divide its work into two.stages. : :

a. The first, the results of which are given in this report, for the
purpose of pteparing a Draft Convention, on the pbasis of the
original draft prepared by the ¢J1, the observations SO far

presented by the governments, and- the instructions received by
the delegations that are members of the Group, which would be
gubmitted to the governments for consideration.

b. The second would begin once the comments of thne governments had
been received, when 2 final review of the praft would be made for

taking definitive decisions and presenting them to the General
Assembly.

~ 1n addition, it was considered wise to establish a deadline for the
completion of each stage. For the first stage, that would be April 30. A
. period of two months would then be left for the governments to reply; and
_ the second stage would begin in Julys and continue to the completion ©
‘its Wbrk,-naturally before the beginning of the,session_of the General
 Assembly. : - : '

In preparing the Draft Convention that it 1s presenting, the Working
~Group felt that there were several questions deserving priority cpnsider-
ation that had in the past been left pending, such as tne following: ’

i. Organization of the Preamble;
ii. Definition of torture as an intetnational crime;
iiio Active subjects of the crime of torture (persons neld gullty

of that crime) and determination as to whether persons other
than public officials ot employess may be active subjects of
that crime; - : :

iv. Determination’ as to. whether the. concept of "cruel, inhuman, OF
degrading treatment' should remain included in the definition
of the crime of torture; ’

v. Study of the mechanisms of application of tne Convention, that
i to say, whether they would be the same organs - foreseen in
the American Convention on. Human Rights (the Inter—American
Commission on Human _Rights and the Inter-American Court of
Human‘Rights); - : :
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vi. Study of the problem,of_exhaustlon of domestic remedies before
resorting to an 1nternat10nal trlbunal
vii. System of reservatiohis to the fiture CoﬁVention 66 Torture.
On thls b351s, and after serlous dellberatlons the Group reached the

fundamental elements, which aréi

1. The concept and def1n1tlon of torture, for tné purposes of the
Conventlon. : ’ o

; I R S RS S BoEgane wriigi B if - .
2. Detérmination of active 8 8 responsible for that crime.

3. Establlshment of the ' el jurlsdlctlon, Qith respect to
punishment of the perpetrators of thiat crime. : oo

In accordance w1th these g er 1 llnes, the Group prepared the text
that 1is appended to this report whlch represents a document of _consensus,
obtaxned through the negotiati and
is subjéct to comments, _ohse vatlons, and ¢onsiderations by the member~
stites of the Organization.

It should be polnted out

was not able to reach .an ag € . déc 3
tives containing the p051t10ns expressed by the members of the Group.

VIS Deliberations

. -Some - comments on the text of the’ artlcles prepared are glven here
follow1ng

1. Preamble

With respect to the Preanhle, the>Croup considered several queStione,
i. The first parag%apﬁ as modified to sidplify it.

The second pdragrayn‘pt a&ﬁt y Che

which corresponds' to _ﬁé "the CJI. Draft, with
modifications of wording proposed by one delegation.

=
e
.

o The Group consldered that,d sxnce 1t was a matter of reaffirming

.concepts contained in Resolution 3452 (XXX) of .the General Assembly of the
Unlted Nations, and in 1nter-Amer1can 1nstruments concerning human rlghts,
1t was appropriate to 1ncorporate the content of Article 4 into a
paragraph of the Preamble. In addltlon, it was considered that keeping
Article 4 and the reference to "other cruel, inhuman, or degrading
treatment or punishment" could create confusion with respect to the
obJectlve of the Convention, which 1s to prevent and punish . the crime of
torture. : :
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iii. Some delegations propogsed that paragraphs 2 and 3 be
eliminated. That proposal was not accepted.

In the view of some delegations, 1t Wwas necegsary tnat
reference be made in the Preamble and in the text of the
Convention to the basic element pf the mandate contained 1in
resolution AG/RES. 368 (VII1-0/78), to define torture as an
"international crime." In the view of other delegations,
since the concept "international crime" was not defined 1in
international law, it was not proper to useé that concept in 2
convention. :

As a result, the Group decided on the texts that appear appended
hereto. However, since it was mnot possible to reach an agreement on the
concepts that are brought together in the third and fourtn paragraphs, it
decided to leave them in brackets so0 that a decision may be taken on the
basis of the observations by the Governments, and at the next period of
meetings it may ke possible to achieve a definitive text.

9. Article 1 (Purpose of the Convention)

ln relation to this article, discussion was reopened in the Group oOn

the advisability of including: (a) the description "international crime,’
which, in the opinion of some delegations is necessary in order to fulfill
- the mandate of resolution- AG/RES. - 368 (VI11-0/78), or (b) only the
“contractual obligation of the States that come to be pParties to the

Convention to prevent and punish torture under the terms set forth in the
articles of the Convention; without egtablishing the offense as an
"international crime." Despite those differences, there was agreement
that the important thing was the establishment of a system so that the
‘punishment of the crime of torture will not be left entirely to the

national jurisdictions.

On the basis of the views expressed, and since it was not possible to

'feach an agreement, twO alternative texts for this article have been
prepared for consideration by the governments.

3. Article 2 (Definition of Torture)

_ On this provision, the Group bore in mind what was decided upon 1in
the meetings held in 1983, that the text of the original (cJ1) Draft
~ should be divided into two separate provisions: one giving the definition

of what torture shall be understood to be, and the other referring to the
active subjects of the crime of torture.2/ It was so decided.

7 With respect to the definition of torture, the Group decided as
follows: '

- 1In general, to maintain the text of Article 2, first paragraph,
of the original CJI Draft.

7 See document CP/CAJP-518/83.
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- . To include in the text the idea of intentionality of the  act ot
lnfllctlng physxcal or mental . pain or suffering on a person,
81nce torture cannot be an 1nvoluntary.act.

- Not to include in the deflnltlon the concept of cruel, inhuman,
or degradlng treatment, since .the crime deflned is '"torture,"
without prejudice to the fact that in the Preamble and in the
last pdragraph of Article 6 other types of treatment are
condemned.

- To exclude from the concept of ‘torture both the physical or
mental pain or suffering inherent in lawful punishments or caused
by them and -the lo8s of persbnal freedom legally ordered 4s a'
preventive measure. .

It should be noted that at the request of one delegation it was
decided to leave the term serlous in brackets, so that a decision as to
lncludlng it could be taken latet. In the v1ew of some delegatlons, the
Convention would be strengthened if 11ght pain or sufferlng were excluded;
in the view of others, the ificlusion of the term serlous mlght give rise
to excuses for p0331b1e nonobsérvancé 6f the Convedtior.

1

4. Article 3 . (Active subjects,of thé crime of torture)

Od this point the Group agaln dlscussed the two posxtlons that had
been expressed last year: (a) that of the delegatlons that considered
that the scope of the Convention stould be limited to the acts commltted
by public off1c1als or employees who order, 1nduce, or use torture or by
those pérsons who act at their 1nst1gat10n, maklng reference also to tne
formulation of other similar 1nstruments approved within the frame of tne
United Nations [resolution 2432 (XXX) of 1975]; (b) the proposal. by
another delegation in the sense that the concept of perpetrators or active
subjects of the crime should include persons who, while not being publlc
officials or employees, order, 1nduce, or use torture, in partlcular, whén
it 1is a case of an organ1zat10n or group devoted to violence or
disturbance by any means and for any purpose whatsoever.

. However, 1n order to advance 1n' the work, the Group decxded to

o TP A ST < & £ P e~
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5. Article 4 (Obedieﬁce-owed)

Wlth respect to this p01nt thé Grodp reached a text that respectb,
the generally accepted prlnc1p1e of 1nd1v1dual criminal liability in cases

of crimes of torture. This text dlffers ‘only in wording from the original
(CJ1) Draft. .
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6. Article 5 (Exceptional circumstances)

In conformity with what was dec1ded last year, the Group decided on a
. pnew text on this matter, enlarging upon the list of exceptional
_circumstances referred to, including ‘''suspension of constitutional

and adding a second paragraph that includes, in summary, the-

‘guarantees,"
h- of Article 2 of the CJL

- text of-the last part of the last paragrap
“(original) Draft. - 7 _ ;

7. Article 6 (Adoption of measures of domestic law)

- On the basis of what was decided upon in the last perxod of meetings,
. the Group decided to include in the Draft Convention a provision by wnich
the States Parties undertake to ensure that acts of torture constitute
offenses under their domestic laws, as well as to adopt effective measures
' to prevent and punish torture, in accordance with the terms of the Conven~
tion. It was also decided to include in this article a separate paragraph
establlshlng a similar obllgatlon. of the States with respect to ctuel,
inhuman oOr degradlng punishment, thus avoiding confusion between "other
;treatment" and the crime of torture defined in the convention. '

8, Artic[e 7 (Complementary meaSures)

' 'With reference to this poxnt, the text decided upon responds to sug~
éétions made in 1983 by various delegatlons in the sense of obligating
the States to take measures in the training of security ~personnel to
prevent the practlce of torture durlng any form of loss of freedom and to
xtend that guarante to interrogations in connection with deténtions or

arrests.

9. Article 8 (Guarantees, internal remedies)

. On the basis of Articles 9 and 10 of the Draft prepared by the CcJ1,
the Group prepared a provision (Article 8), by which, first, the obliga-
10n 1is establlshed for the States Parties to the Convention to guarantee
o any ‘citizen who mdkes an accusation that he has been subjected to
orture within the area of their respectlve Jurlsdlctlons that the case
W 11'hs examined impartially, and to glve this same guarantee, whenever
ere are reasonable grounds to believe that an act of torture has been
.Ommltted that 1ts authorltles will proceed to act with all dilligence.

o ’It is also established in this prov131on that the domestlc remedies
)Qst have been exhausted, as a prior requisite for a person to be able to
ort to an existing 1nternatlonal tribunal, the 3ur1sd1ct10n of which

128’ been accepted by the State concerned.

~10.- Article 9 (Obllgatlon to provide compensatlon)

i Wlth respect to this aspect of the Convention, the Group decxded to
odlfy the text proposed by the CJI, eliminating the question of the
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obligation to define .torture in the “domestic laws, already included -ig:
Articlg 6, and establishing in this rule only the obligation of the Stateg:
Parties to adopt’ rules of internal law that will guaranteé appropriate
compensation for victimg of the crime of torture. {

H.-' Article 10 (Value as evidence)

During 1983, the Group decided to postpone consideration of Article -
12 of the CJI Draft ‘until a text for Article 2 of the same Draft had been
adopted. During the present year, a text was reached that appears in .tpe
Appendix, in the sense of not giving value as evidence to any statement
obtained through an act of tgftqrex and eetablishing_an exception to that-
rule when it is a case of 3 statement used against a person accused of
having committed the crime of torture, as eviderice that thét'statement,was:
made.. This exception was taken from the draft on this subject- being".
Brepared by the United Nations, and its purpose is to prevent undue .
protection of the presumed criminal. Z L '

'2. Article 11 (Obligation to extradite)

_ During 1983, no_agreeﬁgnt was reached on the content of Article 13 of
the CJI Draft, with regard to the reference te the right to asylum, since
for some delegations thig was net in order, ‘while Ffor othérs, it stiould be -
expanded upon and replaced by a mention of the'ru1e3>of international law

on the -subject.

During 1984, the Group_has listened to the views gf'the_delegatiogs
on this point. One delegation p;qpqsed replacing the mention of the right

to asylum by a reférence to non-refoulement (no return), which is a

criterion generally recognized bﬁwiﬁﬁérgéﬁional law and establisned in the
Convention on the Status of Refugees (1951) dnd the Protocol to it (1967)
and in Article 22 of the American Convention on Human Rights (196Y).

. Most of the delegations'congidered,.moreover, that it was_necesshry
‘to make express reference to the ,right to ‘asylum in the text of ‘the-

Convention, since it was an institution recogrized by the law of the
Americas and had its origin in international treaties and rules. :

Since it was not possible to reach a common position om the matter,
the Group reached agreement on- the first part of the article, referring to
the obligation to extradite, but decided to present the respectivevformdlas
(Alternatives A and B), ‘until it learns the opinions of the governments of
the member stares on .this important point. ’ ' ’

.

13. Article 12 (Jurisdicgnglggd ?Pgl%céble,rulés)

In this aspect the Group introduced a new provision into the CJI

Draft Convention, on the system applicable to the'establishmént of inter-
.national juriSdiction{ following in general terms the wording of provi-
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gions of the same 8COpe in other international instruments, such as the
International Convention Against the Taking of Hostages, Article 5; the
Convention for the Suppression of Unlawful Acts against the Safety of
Ccivil Aviation, Article -5 (1971); and the text of the Draft "Convention

Against Torture (Article 5), now being prepared by the United Nations
Commission on Human Rights. '

14. Article 13 (Aut dedere aut judicare)

On the basis of a text presented by a delegation, the Group approved
'a new Article 13, replacing the rule proposed by the CJI regarding - the -
mecharnisms for the execution of the Convention, on account of the posi~
_ tions expressed by those delegations whose States are not Parties to the

American,Convention on Human Rights and have not accepted the jurisdiction
~of the Inter-American Court of Human Rights, in the sense that they could

aot accept to be tied to those instruments indirectly by this Convention

on Torture.

- Moreover, as was pointed out at the beginning of this report, it 18
the view of the Group that the fundamental thing ig the establishment of
international jurisdiction for the punishment of the crime of torture.

This article 1s a new proVision intended to establish in a mOTE
precige way the formula "to extradite or to punish" proposed in the old
Article 13 of the CJI Draft. The last paragraph of the new article

'IQOntains the obligation.to inform the State requesting extradition, and 1it
“ig sufficiently broad to ‘include every type of decision - that the
_guthorities of the branches of the power of a State may take, whether they
ﬁe'judicial, administrative, of the police, or some other- .

15. Article 14 (Relationship- to other conventions)

o The text of this provision is based on the text of Article 15 of tne
‘Draft Convention, but adding mention of the American Convention on Human
Rights and the Statute of the Inter—American Commission on Human Rights.
The new text, responds to the need to make reference to tne relationship
" between the future ‘convention 00 torture and the instruments on human
,rights'in the area of the 0AS, as well as to tne_Convention belng prepared

. in the United Nations and other instruments that may be adopted.

16. Article 15 (Obligation to report)

. . Because it considered this subject to be closely related to the in-
;§trum¢nts on human rights in force in the inter—American system, the Group
considered it necessary to establish a rule that would contemplate the
'0§ligation of the States to inform the_Inter—American Commission on Human
Rights about the measures they take to prevent torture within their
Jjurisdiction.

c VThis article corresponds, basically, to the first paragraph of
Article'S of the CJI Draft, but with the nmdificatioas-presented by one
‘ delegation during the period of meetings of the Group in 1983.
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17. Article 16 (Signing of the Convention)

This article remained 4ds it aﬁpears as Article 18 of the CJIi
brafe.3/ v ' ’

18 Articles 17 and 18 (Katificatioh and-arcesxiun)

T . 1h7se arLlcles remaln the same as arLl(lwv 19 and 20 of tne LIL'
| : . praft.® ..

19. Article 19 (Reservations)
With tespect to this point, the Group considered various views:

1

i

| ) ’ ‘1. One delegatxon propesed that in this matter ‘the prohibition of

i A niaking & reservation or reservatlons to essential provisions of
the Convention be spec1f19d without prejudice to whether or not

l the system of réservations would be that of the Vienna

=% : Convention on the Law of Treaties; )

|

|

1i. -Other delegations . proposed including in the Convention the same
provision set fofth in Article 75 of the American. Convention ‘on

Human nghts, which Mmakes the provisions ‘of © the Viénnd
Convention apply. :

§l ’ The Group decided that the Convention. would dpply the system of
i reservations of the Vienna Convention of 1969 (Article 75 of the American
Convention on. Human Rights), but that it would make special mention in
this report of the fact that the governmients should take into .aceount the
need that, with redgpect to certain provisions of the Convention, no
reservations should be permitted. s

20. Article 23 (Territorial Units)

The- Group teaffirmed its decision made in 1983 to eliminate tnis
provision.

21. Articles 21 and 22 (Denunciation and erosit)

s ek Ialia P : 3 a5 a
These articlés: Lt:lucu.uc with - the same LeX

-Group in 1983.
VII. Conclusion

In submitting this report to the Committee on Juridical and Political
Affairs, thé Working Group recorimends that it be suggested to the Permanent
Council that, as the next step, it send.it to the governments of the.

3. The Group decided  to eliminate Article 16 of the CJI Draft,
without prejudice to the adoption by the General Assembly of a resolution
that would provide for the preparation of a Code of conduct for law-
enforcement officers or OffLClals, which wpuld complement the Convention
Against Torture. ' »

4, The Group decided to ellmlnate Artlcle 17 of tne CJI Draft
because it considered it unnecessary.
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member states; that the Council, as the Group mentioned on beginning its
work (see section V), set next June 30 as the deadline for the governments
to present their comments, and that the Group resume its work in July. At
that time the final review of the Draft Convention would be made, with
time for the Committee and then the Council to present it to the General
Assembly in compliance with the mandate given through resolution AG/RES.

664 (XI1I-0/83).

On the basis of this report, thq.Workiné Group submits the following

- draft resolution to the Committee on Juridical and Politiéal Affairs:
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DRAFT RESOLUTION

THE PERMANENT COUNCIL OF THE ORGANIZATION OF AMERICAN STATES,

. HAVING SEEN:

The resolutlon AG/RES. 664 (XILI-0/83), through which the General
Assembly extended until its fourteenth regular sesgion the mandate given
to -the Permanent Council to study and review the Draft Conventlon Defining
Torture as an Internatlonal Crlme, and

The report submitted to the Permanent Counc1l by the Committee on

gJurldxcal and Political Affairs présenting the prellmlnary results of its’
“'study, in the form of a rev1sed Draft Conventlon (CP/doc. /84); and

CONSIDERING:

- That the Commlttee on Juridical and Polltlcal Affairs has recommended
that that Draft Convention and the report accompanylng it be sent to the
member states for conslderatlon so that they may make their observations
‘and cotfiments thereon before next June 30, in order to enable the Courcil
to present the. result of ;;s work to the Gereral Assembly at’ ‘its
.f0urteenth regular session, R .

RESOLVES:

1. To approve the recommendation by the Commlttee on Jurldlcal and

- Political Affairs that the General Secretarlat be instructed immediately

to send the report of _that Commlttee to the governments of the member

states, so that they may make any observations on the revised Draft
Convention 1t contains (CP/doc. /84) by next June - 30 at the latest.

2, To authorlze the Committee on Jurldlcal and Political Affairs to
‘resume its work once that period has been completed, so .that it may
present its conclu31ons to the Permanent Council sufficiently in advance
so ‘that they may be presented to ‘the General Assembly at its . fourteenth
regular se551on.

'April 24, 1984”
Milagros B. de Calcafio »
. Alternate Representantive of Venezuela

Chairman of the Working Group

Luis Guardia Mora
Alternate Representatlve of Costa Rlca

- _ , . Philippe G.: Salomon
: Alternate Representatxve of Ha1t1
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Juan. José Uranga
Alternate Repregsentative of Argeritinag —

Juian Carlos Capufiay
Alternate Representative of Peru

José Vallarta
Alternate Representative of Mexxco

Robert J. ngglns
Alternate Representatlve of tne United States

Mauricio Granillo Batrera
Alternate Representative of El Salvador

Carlos Moreira Garcia
Alternate Representative of Brazil

Roberto Turull Dulluc
Advisor, Permanent Mission of the
Dominican Reépublic
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. APPENDIX

REVISED DRAFT CONVE.N 'ION BEFINING TORTURE
AS AN ] NTI::,NATIONAL CRIME
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Preanble

The American States signatory to the present Gonventionj

AWARE of the provision of the American Convertion on Human Rights that.

no one shall be subjected to torture or to ¢ruel, inhuman, OT degrading
puniishment OT treatment; ’

REAFFIRMING that all acts of torture or any other cruel; inhuman, OF
degrading treatment OrT punishment constitute an offense against human dignity
and a denial of the principles get forth in the Charter of the Organization
of American States and in the Charter of the United Nations, and are
violations of .the fundamental human rights and freedoms _proclaimed in the
American Declaration of the "Rights and . Duties of Man and the Universal
Declaration of Human Rights} ’

[ NOTING that; -in order for them to take effect, the pertinent rules
contained in the'aforesaid Declaration and Convention must be implemented DY
drafting a document that defines torture as an international crime; )

[RECOGNIZING that the practice of torture is one of ‘the most serious
violations of the esgential rights of every .person, requiring that such a
practice be considered an international crime;] and

, REAFFIRMING " their purpose of comsolidating ‘in this hemisphere the
conditions that make for recognition of -and respect for the inherent dignity

of man, and enable him fully -and completely to exercise his fundamental
rights and freedoms, . : ' ,

HAVE AGREED upon the foilawing:
Article 1: '

ALTERNATIVE A. The States parties confirm that torture is an international

qfime which they undertake to prevent and to punish under the terms set forth
in the following articles. :

ALTERNATIVE B. The States Parties undertake to prevent and to purish torture
under the terms set forth in the following articles. B

Article 2. 1. For the purposes of this Convention, torture »shall be
inderstood to be any act intentionally performed by which (serious] physical
or mental pain or guffering 1is inflicted on a person for purposes of criminal
* investigation, as a means of intimidation, as personal punishment, as 2

preventive measure, Or as 3 penalty.

~ Torture shall also be understood to be the use of methods upon a person
intended to obliterate the personality of the victim, or to diminish his
_Physical prﬂmental'éapacities, even if they do not cause physical pain or
mental anguish. )
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2. The concépt of torture shall not include:

s R B . . . L e i
a. Phy51cal or: mental p';n or - suffering that 1s 1inhereat "in or
caused by 1ega1 punlshments, :

b. Los of persofial flesdod 1é§€lly otdered 48 a preventivé measure.
Articlé. 3.
ALTERNATIVE A : o . e

The follow1ng shall be held gu1lty 5f thé ciime of Estture:

a. A publ1c ﬁiployee or off1c1a1 who, act1ng iﬁ that capac1ty,

orders,_xnstlgates, or 1nduces use of_torture, who dlrectly uses
it, or who, being able to prevent 1t, fails to do so.

;atlon oﬁ i publlc employee or official
: 4) ’?ove, ordets; 1nst1gates, or

1nduces use of torture, ér who d1rectly uges it.

ALTERNATIVE B

A person who orders, ylnst1gates,, 3{ 1pduces ,use of torture, who
dlrectly uses ity or who, h b

. Lhe . gation and the possibility of
preventing - it, falls to do 80} shal held gu1lty of the crime of

‘tOrture.

Art1cle 4 The fact of havxng“acted under orders of a superlor shall not
absolve one of the correspondlng ‘eriminal 1labllltys

Article 5. No State shall admlt as Justlflcat1on for the crime of torture
the existence of certain c1rcumstances, such as. a state of war, a threat
of war, a _ state of siege, . 1ntef _.disturbance, suspension of
cowstxtutlonal guarantee lnternal polit’ instability, or other public
emergencies or dlsasters.

Nelther the dangerousness of “the detalnee or prlsoner, uor the lack

of .s ecurlty of the ‘prison establlshment or penltentlary shall justify -
to ) .

‘Article. 6. In accordance ‘with the prov131ons of this COnvention5 the
‘States Paties hereto undertake to ad‘pt ‘effective ‘measures to prevent

torture in the terrltory under their Jurlsdlctlon.

Each State Party shall ensure that all acts of ‘torture and attempts

'_to commlt torture are offenses under its c¢riminal law, and shall make such
.acts punlshable by severe penalties that take into account their grave

nature.
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The States Parties likewise undertake to adopt effective measures to
prevent and punish other cruel, inhuman, or degrading treatment or
punishment in the territory under their jurisdiction.

Article 7. The States Parties shall adopt measures S0 that special
emphasis will be placed on the pronibition of the use of torture in the
training of police officers and other public officials responsible for the
custody of persons ‘provisionally or definitively deprived of their
freedom, and in interrogation,. detention, or arrest.

Article- 8. Each State Party undertakes -to guérantee to any  person
alleging that he has been subjected to torture within the area under its
jurisdiction the right to have his case examined impartially. '

Whenever there are reasonable grounds to believe that an act of
torture has been committed within the area under its jurisdiction, each
State Party. shall ensure that . its competent ‘authorities shall proceed to
an immediate investigation of the case and initiate.appropriate criminal
action. ) '

Once the internal juridical procedures of the State concerned and the

femedies it provides have been exhausted, the case may be submitted to an
international tribunal whose competence has been accepted by that State.

Article 9. The States Parties undertake to establish laws in their
- hational legislations to- guarantee adequate compensation for tne victims
of the crime of torture. : ’

Article 10. No statement obtained through torture shall be admitted as
 evidence in any trial, except in the case of a trial of a person accused

' of having committed the.crime of torture, as evidence  that the statement
was made.

Article 11.

ALTERNATIVE A

The States Parties shall take the necessary steps to extradite anyone
accused of committing the crime of torture, Or sentenced for committing
such a crime, 1in accordance with their respective national 1laws on

extradition and their international commitments, without prejudice to the
: igternational law on asylum. :

ALTERNATIVE B

o The States Parties shall take the necessary steps to extradite anyone
" accused of committing the crime of torture, or sentenced for committing
such a crime, 1in .accordance with their respective national laws on
- extradition and their international commitments, without prejudice to the
international principle of non refoulement. ' :
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- Article 12. 1. Each State Party shall take the necessary measures to
establish. its JutlsdlCtlon over the -crime descrlbed in this Conventlon in
the follow1ng cases o

a. When ‘the crime has been committed within the area under its
jurisdiction; : |

b. When the alléeged criﬁiﬁal ii 4 natidéndl of that State; or.

Cs When the v1ct1m is a natlonal of that State, and it consxders
this approprlate.

2. Slmllarly, each State Pa’ty shall tfRe the necessary measures to -
establlsh its Jurlsd1ct10n é > X3 in this Convention
when the alleged criminal is. w1th1n the réa Uader 1ts Jurlsdlctlon and it
is not approprlate to extradlte hlm in accordance Wwith Article 11.

3. ThlS Conventlon doé:
exercised in accordance with

exClﬁdé the crihinal jurisdiction

Article 13.- When a State Party does not extradlte tne alleged offender,
the - case shall be submltted to its

had been comnitted within the ’”
_purposes of an 1nvest1gat1on N
accordance with its
‘aiithorities - shall bé
extrad1t1on.‘

JurlSdlCthn, for the
., for penal action, in
_ adopted by - these
that réquested the

Article 14. This Conventlon shall ,tﬁe” prov181ons of the
American Conventlon on Human R ghts, other conventlons on the subJect, or
the ‘Statutes of . the InterfAm rican Comm1sslon on Human nghts,r with

respect to the crime 6f torture:

Atticle 15. The States Partles undertake to report to the Inter-American
Commission on Human Rights . .about any 1eglslat1ve, judicial, _
admxnlstrat1ve, or other kinds’ of measures they take in application of

-thls uonventlon.

Articlé 16. This Convent1 on be © open to signature by the member
f génxzat1on of an State B

states of the Or
Article 17. This Convention is subject €5 ratificatisn.

. The instruments of. ratlflcatlon shall be deposited with the General
Secretariat of the Organlzatlon of Americin States.

Art1c1e 18.  This Conventlon shall be open to accession- by any other
Amerlcan state. The instruments of acce531on _shall be dep081ted with the
ta riat of the urganlzatlon of” Amerlcan States.
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Article 19. ‘Reservations may be made to this Convention only 1n

accordance with the provisions on the matter in the Vienna Convention on
‘the Law of Treaties, signed on May 23, 1969.

Article 20. This Convention shall enter into force on the tnirtieth day
following the date on which the second instrument of ratification 18
deposited. For each State ratifying or ‘acceding to tne Convention after
the second»instrumént of ratification has been deposited, the Convention
shall enter into force on the thirtieth day following the date on which
that State deposits its instrument of ratification or accession.

" Article 21. This Convention shall remain in force indefinitely, but any
of the States Parties may denounce it. The instrument of denunciation
shall be deposited with the General Secretariat of the Organization of
American States. After onme year from the date of deposit of the
instrument of denunciatiom, this Convention shall cease to be in effect
for the denouncing State, but shall remain in force for the ‘remaining
States Parties.

French, Portuguese, and Spanish texts of which are equally authentic,
§hail be deposited with the General Secretariat of the Organization of
American States, which shall gend a certified copy to the Secretariat ot
the - United Nations for registration and publication, in accordance with
the provisions of Article 102 of the United Nations Charter. The
General Secretariat of the Organization of American States shall notify
the member states of the Organization and the gtates that have acceded to
the COnvention of - signatures and of _deposits of instrumeants of
ratification, accession, ard/or denunciation, ds. well- as of reservations;
if any. T ' - : o ’

Article 22. The original instrument ‘0of this Convention, the English,



