OEBPS/Misc/YLJARTICLE.epub

  



  



  



  
    

    [image: ]


  



  
    
  



  Linda greenhouse & Reva b. siegel



  



  Before (and After) Roe v. Wade: New Questions About Backlash



  abstract. Today, many Americans blame polarizing conflict over abortion on the Supreme Court. If only the Court had stayed its hand or decided Roe v. Wade on narrower grounds, they argue, the nation would have reached a political settlement and avoided backlash. We question this court-centered backlash narrative. Where others have deplored the abortion conflict as resulting from courts “shutting down” politics, we approach the abortion conflict as an expression of politicsa conflict in which the Supreme Court was not the only or even the most important actor.



  In this essay, we ask what escalation of the abortion conflict in the decade before the Supreme Court decided Roe might teach about the logic of conflict in the decades after Roe. To do so, we draw on sources we collected for our recently published documentary history, Before Roe v. Wade: Voices That Shaped the Abortion Debate Before the Supreme Court’s Ruling (2010). We begin our story at a time when more Republicans than Democrats supported abortion’s decriminalization, when Catholics mobilized against abortion reform but evangelical Protestants did not, when feminists were only beginning to claim access to abortion as a right. We show how Republicans campaigning for Richard Nixon in 1972 took new positions on abortion to draw Catholics and social conservatives away from the Democratic Party. Evidence from the post-Roe period suggests that it was party realignment that helped escalate and shape conflict over Roe in the ensuing decades.



  The backlash narrative suggests that turning to courts to vindicate rights is too often counter-productive, and that adjudication is to be avoided at all costs. We are not ready to accept this grim diagnosis at face value, and we urge further research into the dynamics of conflict in the decades after Roe. The stakes in understanding this history are high.
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    When asked to name a case that the Supreme Court has decided, most Americans who can name one point to Roe v. Wade1a case that they are eight times more likely to name than Brown v. Board of Education.2 Roe has become nearly synonymous with political conflict. Hearing closing arguments in California’s same-sex marriage case, the presiding judge, Vaughn Walker, worried about provoking backlash and pointed to the Court’s abortion decision, which he suggested had engendered conflict that had “plagued our politics for 30 years.”3 Like many, Judge Walker attributed political polarization over abortion to the Supreme Court’s decision in Roe. David Brooks charges: “Justice Harry Blackmun did more inadvertent damage to our democracy than any other 20th-century American. When he and his Supreme Court colleagues issued the Roe v. Wade decision, they set off a cycle of political viciousness and counter-viciousness that has poisoned public life ever since.”4 Yet few who invoke “Roe rage”5 have actually examined its roots. What might the conflict over abortion before Roe reveal about the conflict that escalated after the Court ruled?
  



  
    We have recently published a documentary history, Before Roe v. Wade: Voices That Shaped the Abortion Debate Before the Supreme Court’s Ruling,6 that offers a fresh perspective on the genesis of the abortion conflict. This paper draws on pre-Roe sources that we collected for our book, as well as some evidence from the decade immediately after the decision, to raise questions about the conventional assumption that the Court’s decision in Roe is responsible for political polarization over abortion.7 By examining the conflict in the period before the Court ruled, we can see how the abortion conflict changed in meaning, structure, and intensity as it was joined by a successive array of advocatesnot only social movements8 and the Catholic Church9 but also strategists for the Republican Party seeking to attract traditionally Democratic voters in the 1972 presidential campaign.10 The evidence that we uncover of abortion’s entanglement in party realignment before the Supreme Court handed down its decision in Roe demonstrates that the competition of political parties for voters supplies an independent institutional basis for conflict over abortion. Where proponents of a Court-centered account of backlash offer reasons that adjudication distinctively causes political conflict, the history that we analyze identifies forms of political conflict that could engulf adjudication.
  



  
    In the summer before Roe, a newspaper column about a new Gallup poll preserved in Justice Blackmun’s case file reported that sixty-four percent of Americans (and fifty-six percent of Catholics) agreed “with the statement that ‘the decision to have an abortion should be made solely by a woman and her physician’”with “a greater proportion of Republicans (68 per cent) . . . than Democrats (59 per cent) holding the belief that abortion should be a decision between a woman and her physician.”11 Consistent with these findings, Roe was an opinion written and supported by Justices whom a Republican president had recently appointed.12 Indeed, it was at the urging of one of Richard Nixon’s most recent appointees, Justice Lewis F. Powell, Jr., that the seven-Justice majority in Roe extended constitutional protection from the first to the second trimester of pregnancy, until the point of fetal viability.13 To say the least, these legal-political alignments invert contemporary expectations, in Alice-in-Wonderland fashion.
  



  
    How have we moved from a world in which Republicans led the way in the decriminalization of abortion to one in which Republicans call for the recriminalization of abortion? The backlash narrative conventionally identifies the Supreme Court’s decision as the cause of polarizing conflict and imagines backlash as arising in response to the Court repressing politics.14 In contrast to this Court-centered account of backlash, the history that we examine shows how conflict over abortion escalated through the interaction of other institutions before the Court ruled.
  



  
    There is now a small but growing body of scholarship questioning whether abortion backlash has been provoked primarily by adjudication. Gene Burns, David Garrow, Scott Lemieux, and Laurence Tribe show that, in the decade before Roe, the enactment of laws liberalizing access to abortion provoked energetic opposition by the Catholic Church.15 We offer fresh evidence to substantiate these claims, as well as new evidence about conflict before Roe that points to an alternative institutional basis for the political polarization around abortionthe national party system.
  



  
    Through sources in our book and in this paper, we demonstrate that the abortion issue was entangled in a struggle over political party alignment before the Supreme Court decided Roe. As repeal of abortion laws became an issue that Catholics opposed and feminists supported, strategists for the Republican Party began to employ arguments about abortion in the campaign for the 1972 presidential election. We show how, in the several years before Roe, strategists for the Republican Party encouraged President Nixon to begin attacking abortion as a way (1) to attract Catholic voters from their historic alignment with the Democratic Party and (2) to attract social conservatives, by tarring George McGovern, Nixon’s opponent in the 1972 presidential election, as a radical for his associations with youth movements, including feminists seeking ratification of the Equal Rights Amendment (ERA) and “abortion on demand.”16 In reconstructing this episode, we show how strategists for the national political parties had interests in the abortion issue that diverged from single-issue movement actors, and we document some of the bridging narratives that party strategists used to connect the abortion conflict to other controversies.
  



  The material that we present contributes to the history of the abortion debate in the decade before Roe. At the same time, it sheds light on the conflict over abortion that grew in the decades after the Court ruled. We do not contend that conflict before Roe caused conflict after Roe. Rather, the pre-Roe history that we chronicle is significant, among other reasons, because it demonstrates the motivations that different actors had for engaging in conflict over abortion at a time when their engagement cannot be construed as a reaction to the Court. As different groups joined and changed the stakes of the abortion conflict, conflict escalated without the intermediation of judicial review.



  Understanding the dynamics of conflict before Roe changes the questions that we might ask of the record after Roe. The dynamics of conflict before the Court ruled suggest many reasons to explore the role played by nonjudicial actors and institutions in helping make the Supreme Court’s decision notorious as a source of polarization. In particular, it raises the question of how the competition of the national political parties for voters might have shaped reception of the decision. “Roe” is now a shorthand reference for positions staked out in long-running debates over gender, religion, and politics. But is the decision a cause or a symbol of these conflicts? We conclude the paper with a call for scholarly inquiry, in the hope that this history of the abortion conflict before Roe demonstrates why facts matter in any conversation about Roe as an exemplar of the possibilities and limits of judicial review.



  Part I of the paper offers a brief account of the genesis of the abortion controversy in the decade before Roe, in which we show how abortion’s meaning shifted continuously as new participants joined the conflict in the 1960s, moving the argument from public health frames to environmental and population concerns and finally to feminist claims for outright repeal of laws criminalizing abortion. Part II examines how, in the years before Roe, these successive waves of arguments prompted growing public support for liberalizing access to abortionand, in turn, provoked political reaction, first by the Catholic Church and then by strategists for the Republican Party seeking to persuade Democratic Catholic voters and social conservatives to vote for Richard Nixon in the 1972 presidential election. Even so, as Part II demonstrates, with the interruption of Watergate it was not until the late 1970s that Republican strategists resumed their focus on the abortion issue as a strategy for recruiting Democratic voters and it was not until the late 1980s that partisan conflict over abortion assumed its now-familiar shape, with more Republicans than Democrats opposing abortion.



  It is now widely taken for granted that Roe caused escalating conflict over abortion. Part III surveys expressions of this “common-sense” understanding in the popular media and the academy, where Roe is regularly invoked as the sole and sufficient cause of political polarization around abortion. The history of abortion conflict in the years before Roe offers a rich counterpoint as it illustrates motives for conflict emanating from institutions other than the Court. Attuned to these alternative institutional bases for conflict over abortion, we can pick out features of the post-Roe landscape that raise deep questions about the sufficiency of Court-centered accounts of backlash and confront a series of puzzles about the institutions and actors that have helped make Roe matter as it has.



  Of course, no history of the pre-Roe period can settle the story of Roe’s reception. But it can unsettle that story, as our history does. If we are to better understand Roe’s role in causing political polarization, we need a history that attends to the different institutions that distinctively contributed to the abortion conflictincluding the national political parties in a realignment contest. Only with such history can we look to Roe to teach us about the prospects and limits of judicial review.



  i.abortion’s many meanings: claims and frames before roe



  
    At the Founding and until 1821, when Connecticut passed a law criminalizing abortion, abortion was legal throughout the United States if performed before quickening. In the mid-nineteenth century, however, doctors establishing the American Medical Association (AMA) led a campaign to criminalize abortion, except when necessary to save a pregnant woman’s life, and by the century’s end, all states banned abortion and subjected contraception to a variety of criminal sanctions.17 By the mid-twentieth century, the tide began to shift again. In the late 1950s, a group of professionalsprimarily lawyers, doctors, and clergybegan to question whether abortion ought to be prohibited in all cases.
  



  Just as nineteenth-century advocates for criminalizing access to abortion had appealed to medical authority, so, too, did twentieth-century advocates for liberalizing access to abortion. Soon others joined the cause of reformand by the 1960s, Americans were debating abortion as a problem concerning poverty, population control, sexual freedom, and women’s equal citizenship. These new ways of talking about abortion were of sufficient persuasive power that states haltingly began to enact legislation that allowed women lawful access to the procedure in certain tightly prescribed circumstances. With the meaning and justifications for liberalizing access to abortion in flux, public support for reform rapidly grew.



  A.Public Health



  
    Public health arguments reasoned from powerful forms of authoritythe authority of medical scienceand played an important role in building the first waves of public support for liberalizing access to abortion. In a 1960 medical journal article, Mary Steichen Calderone, a public health doctor who was the medical director of Planned Parenthood, estimated the annual incidence of illegal abortion in the United States at 200,000 to 1.2 million and argued that a profession committed to fighting disease had an obligation to concern itself with “this disease of society, illegal abortion.”18 In part, what made illegal abortion a social disease were the health harms that illegal abortion inflicted on women; and in part, it was the disproportionate burden of that harm that poor women had to endure. Calderone noted that the near-ubiquitous prohibitions on abortion, except to save a pregnant woman’s life, were then being evaded by women wealthy and well-connected enough to find a psychiatrist who might vouch for the patient’s likely suicide unless the unintended pregnancy was terminated. She quoted a public health official’s observation that the difference between a “therapeutic” abortion of this kind and an illegal one appeared artificial: “Actually, according to my definition, in many circumstances the difference between the one and the other is $300 and knowing the right person.”19 Implicitlyand over time explicitlythe public health argument invoked the equality claim that there should be one law, for wealthy women and for poor.20
  



  
    While early public health arguments addressed harms suffered by poor women seeking to end a pregnancy, they also prominently featured middle-class women seeking to become mothers who learned that they would bear a child with severe developmental problems.21
  



  
    A group of mostly male doctors, lawyers, and clergy increasingly argued that medicine, not law, should regulate the practice of abortion to provide access to women facing exceptionally difficult pregnancies. In 1962, the American Law Institute (ALI) adopted a model statute that allowed abortion to protect a woman’s life or physical or mental health, in cases of rape, and in cases where a child would be born with “grave physical or mental defect”; the model statute required two doctors to “certif[y] in writing the circumstances which they believe to justify the abortion.”22 And the public responded. By 1966, a majority of Americans supported reforming the law to allow abortion when carrying a pregnancy to term would threaten a woman’s health, when there was a high possibility of birth defects, or when the pregnancy was a result of rape.23 In 1967, three states passed bills reforming their abortion laws.24
  



  B.Environment and Population



  But even as public support for reform on the medical model began to surge, new advocates entered the debate seeking more far-reaching change, for new reasons. By the late 1960s, these new advocates sought to repeal, and not merely reform, laws banning abortion. And they offered a wholly new set of arguments for decriminalizing abortion.



  
    A new environmental movement raised alarms about the impact of a growing population on the earth’s finite resources. The organization Zero Population Growth (ZPG) was founded in 1968 in response to environmental concerns. Within a few years, it had 300,000 members in three hundred chapters. Environmentalists took “population control,” which initially developed as a way of talking about birth control for the poor,25 and transformed it into a universal prescriptiona goal that all families needed to embrace in order to protect the resources of the planet from the blight of overpopulation. Now, ecological arguments about overpopulation supported demands for abortion repeal. An early ZPG recruiting brochure declared that “no responsible family should have more than two children” and that “[a]ll methods of birth control, including legalized abortion, should be freely availableand at no cost in poverty cases.”26 Paul R. Ehrlich’s The Population Bomb became a bestseller in 1968 with its dire warnings of imminent famine unless the world’s population was brought under control, by drastic measures if necessary. Written by a biologist at the suggestion of the head of the Sierra Club, the book sold two million copies. Its author argued that while contraception was more desirable than abortion, “in many cases abortion is much more desirable than childbirth.”27
  



  
    The Population Bomb warned of the threat that an overpopulated planet posed to the environment. But there were other aspects of its argument that may have promoted its spectacular sales. The book attacked the core assumption justifying the criminalization of contraception and abortionthat sex was legitimately practiced only for the sake of procreationand argued for policies that would separate sex and reproduction for the public good. In his book, Ehrlich maintained that while childbearing needed to be regulated for the good of society, sex separated from procreation existed to be enjoyed by each individual “as an important and extremely pleasurable aspect of being human.”28
  



  C.Sexual Freedom



  
    While the environmental movement offered the public a new way of talking about nonprocreative sex as a public good, even as a social obligation, new ways of thinking about sex were already in the air.29 In the three weeks after Helen Gurley Brown published Sex and the Single Girl in 1962, advising unmarried women how to have fulfilling sex lives,30 the book sold over two million copies.31 In 1964, Mary Calderone left her job as medical director of Planned Parenthood to found the Sex Information and Education Council of the United States, Inc. (SIECUS), which would play a pioneering and controversial role in establishing sex-education programs for youth and adults.32
  



  
    Politicians, lawyers, and academics in both England and the United States had begun to debate the law’s role in regulating adult consensual sexual relations; increasingly, prominent authorities questioned whether the criminal law was the proper means of enforcing the marital and procreative purposes of sex.33 These great debates about the proper reach of the criminal law plainly had constitutional dimensions34in 1965, the Supreme Court held that a state law criminalizing the use of contraception even in marriage violated the right to privacy35but the debates initially played out as policy debates in the legislative arena. In 1967, the British Parliament enacted two pathbreaking reform statutes liberalizing the regulation of sodomy and abortion,36 and across the United States legislatures began to engage with Model Penal Code recommendations to decriminalize, at least in part, sodomy37 and abortion.38
  



  
    As lawyers and doctors debated government regulation of nonprocreative sex, growing numbers of young people openly and unrepentantly began to live together outside of marriage, mobilizing for the removal of restrictions that colleges had imposed on their ability to do so.39 At a time when it was difficult, if not forbidden, for women to remain in school while pregnant, young people’s ability to partake in this newfound sexual freedom often depended upon the availability of contraception and abortion. A guide for college students about sex, contraception, and abortion, published at Yale in 1970 exemplified the era’s increasing candor about sex and its consequences. The project originated with a student group at Yale shortly after the college opened its doors to female undergraduates in 1969. Abortion in Connecticut at the time was illegal except to save a woman’s life. But the student-published pamphlet, Sex and the Yale Student, which in later, generic editions was distributed nationally, spoke frankly about abortion and made it clear that the university’s health service would help a student make arrangements for a safe abortion if that was her desire.40
  



  In other words, abortion was no longer a topic to be discussed solely in a medicalized frame, as a solution to a compromised pregnancy or a preferable alternative to the back alley. It was now presented with increasing openness as an affirmative aspect of social policynot necessarily to be welcomed but to be recognized as an inevitable piece of the full picture of human sexuality, as one of the facts of life.



  D.Feminist Voices



  
    Absent from our narrative so far is any mention of a feminist claim for reform of abortion laws. Perhaps surprisingly, nearly a decade passed between early calls for abortion reform and the entry of the women’s movement into the debate about abortion. The women who organized during the 1960s to press for equal access to higher education, opportunity in the workplace, and social policies, including childcare, that would enable women to combine motherhood and career, did not initially understand abortion to be a central part of their project. Indeed, not all of the women who advocated for an end to sex discrimination supported the inclusion of abortion liberalization on the agenda.41 However, in the late 1960s, many feminists began to view challenging policies concerning childbearing as essential to women’s equality and to advocate for the decriminalization of abortion.42 They changed the face of a movement initially led by male doctors.43
  



  
    Betty Friedan, founding president of the National Organization for Women (NOW), was one of the first leaders of the women’s movement to make an explicitly feminist claim for the right to abortion and to embrace the abortion-rights cause as a feminist cause. In February 1969, she traveled to Chicago to address the First National Conference on Abortion Laws, sponsored by a group called the Illinois Citizens for the Medical Control of Abortion. There she called for a “new stage in your movement, which is now mine.”44 This new stage would no longer seek reform of existing abortion laws“[r]eform is something dreamed up by men”but outright repeal.45 Friedan told the delegates:
  



  [M]y only claim to be here, is our belated recognition, if you will, that there is no freedom, no equality, no full human dignity and personhood possible for women until we assert and demand the control over our own bodies, over our own reproductive process
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